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Executive Summary

Background to the project

This project is the result of a series of discussions between the Australian Human Rights
Commission (AHRC) and the Centre for Innovative Justice (CIJ) about how law students might
contribute to discussions about human rights in the community. Together, the AHRC and CIJ
designed a research project that would create an opportunity for RMIT Juris Doctor students to
make a tangible contribution to the national debate about the recognition and protection of
human rights in Australia. With the expert guidance of industry mentors from the Human Rights
Law Centre and Refugee Legal, and supervision of staff from the CIJ, students assessed the
potential impacts of one of the mechanisms through which human rights protections might be
enhanced nationally without requiring Constitutional amendment: a Federal Charter of Human

Rights.

Methodology

The potential impacts of a Federal Charter of Human Rights are forecast through the creation of
a hypothetical Federal Charter of Human Rights and Responsibilities Act 2016 (Cth) (‘the
Charter’) and consideration of how it may have impacted the construction and application of
recent Australian legislation and case law. An impact assessment was undertaken for cases and
laws across five broad themes with human rights implications: anti-association; migration;
national security; disability discrimination and paperless arrests. The impact assessments do a
number of things. Firstly, they indicate whether the lack of a federal legislative protection of
human rights contributed to the outcome in the particular case. Secondly, they predict whether
and how the Charter would have made a difference to the creation of that law, its interpretation
and application by government decision-makers and its interpretation by the courts. The
Charter is based upon the existing 'dialogue’ model charters in Victoria and the Australian
Capital Territory, as well as other jurisdictions internationally, such as the United Kingdom and
New Zealand. Under a dialogue model, the courts and the parliament engage in constructive
dialogue about whether Australian laws are consistent with human rights, and if not, whether

the inconsistency is reasonable and appropriate.

The Charter provides a step-by-step process that decision makers should follow when faced
with these complex issues. The process prompts decision-makers to ask questions, including:

Who will be most affected? Which right is being limited? How important is that right relative to



the circumstances? And, if the community has a goal, how can that goal best be achieved while

ensuring all people are properly heard and respected?

By applying the Charter retrospectively to laws passed and cases determined, we are able to
consider if the Charter would have altered the decision making process or the outcome. For
example, would the Queensland Government have introduced laws that mandate harsh criminal
penalties for members of motorcycle gangs who associate with one another? Could the High

Court have found the indefinite detention of an asylum seeker consistent with Australian law?

The methodology we determined and followed in undertaking this human rights impact

assessment is laid out on page 4 of this report.

Summary of findings
Although an imaginative exercise, the creation of a hypothetical Charter and the application of a
considered and consistent analysis to recent legislation and case law enabled key procedural
and thematic impacts to emerge.
The three key impacts of a Charter were found to be:
1. Increased transparency: the parliament must be clear when it intends to pass laws
which may infringe the rights of individuals.
2. Increased debate: through the consideration of compatibility with human rights.
3. Increased consideration of alternative means of achieving a particular purpose by
parliament and the courts.
These findings demonstrate that a Charter would not wrest power from the parliament and
place it into the hands of the courts. Rather, it demonstrates that it would open new lines of
communication between the parliament, the courts and the community about human rights.
This may, in turn, reduce the frequency of legislation and decision-making that infringes the
rights of individuals and the litigation that results. We hope that this paper offers up a useful
tool for measuring the impact of a Charter and that it stimulates debate in the community about

the need for stronger human rights protections in Australia.
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1. Introduction

1.1 Background to the Project

The Australian Human Rights Commission (AHRC) approached the Centre for Innovative Justice
(CIJ) about supporting students to undertake an independent piece of research which forecasts
the possible impacts of a federal human rights instrument. Together, the AHRC and CI] designed
aresearch project that would create an opportunity for RMIT Juris Doctor students to make a
tangible contribution to the national debate about the recognition and protection of human
rights in Australia. The project assesses the potential impacts of one of the mechanisms through
which human rights protections might be enhanced nationally without requiring Constitutional

amendment: a Federal Charter of Human Rights.

1.2 What are human rights?

Human rights, when they are recognised, protected, and promoted, can become the most
ordinary of things. If we walk out our door in the morning without fearing violence, we enjoy
our right to liberty and security of person. If we meet friends in a park without fear of being
arrested, we enjoy our freedom of association. If we take a train or plane to visit our family, we
enjoy freedom of movement. If we can get on that train or plane without being told that our
body, abilities, racial group, religion, or gender prevents us from doing so, we enjoy the right to
equality and non-discrimination. If we have a birth certificate that lists a country of citizenship,

we enjoy our right to a nationality.

Human rights can become so ordinary that many of us may never know, or need to know, that
we have them. This is often how rights can become endangered - as we become less aware that
we enjoy them, the less we notice them being eroded. Those same rights may not be protected
when we do need them. For people whose rights are not recognised, or are limited, ignored, or
violated, the consequences can be severe. This may be especially so for unpopular cross-

sections of the population or for vulnerable persons.

People in prisons, offshore detention facilities and hospitals, as well as people with disabilities
and from particular racial groups or minorities, are at greater risk than others of having their

rights infringed, because they are out of view and out of favour. Laws which protect rights can



be subtly eroded, or boldly changed without transparent and robust debate about the

implications of those changes on particular individuals or groups.

Most human rights can be reasonably and lawfully limited in circumstances which require them
to be balanced against other human rights.! Some rights, such as freedom from torture and
slavery, are understood to be absolute. This distinction is significant, as it recognises that some
rights are intrinsic to every person’s existence and can never justifiably be limited. In addition
to this, because we live in communities, rights are often in interplay. For example, one person’s
right to be free from violence and another’s right to liberty may be in conflict. It is the job of
parliament, as lawmakers, and courts, as interpreters of the law, to determine where and how to
strike a balance between the enjoyment of one person’s rights and the protection of another’s.
In complex areas such as national security or criminal punishment a balance must be reached

between individuals' freedoms, protections and responsibilities.

1.2 Current human rights protections in Australia

Many people are unaware of how or whether human rights already exist in Australian law. Some
rights are legally protected by the Constitution or other pieces of legislation, or at common law?.
For example, the Australian Constitution expressly protects the right to vote3, to just
compensation for acquired property#4, to trial by jury for indictable criminal offencess, and
forbids legislation prohibiting the right to free exercise of any religion.6 The Constitution has
also been interpreted by the courts to imply the right to freedom of political communication.”
Federal and state parliaments have enacted specific legislation protecting and promoting many
of the values that we have established that we, as a community, wish to uphold; for example, the
various equal opportunity and anti-discrimination acts,8 the Racial Discrimination Act,® the
Disability Discrimination Act? and the Fair Work Act.1! Criminal laws make the infringement of
some rights an offence - for example, holding someone hostage inhibits their right to liberty;
assaulting someone infringes their right to security of person. Both of these acts are criminal

offences.12

In some states and territories in Australia, human rights have been incorporated more explicitly
through the introduction of specific human rights legislation. In 2004, the ACT introduced a
Human Rights Act,!3 and, in 2006, Victoria introduced a Charter of Rights and Responsibilities.14
As recently as November 2016, the Queensland Government announced its intention to
introduce a Human Rights Act, similar to Victoria’s Charter.1s Despite pre-implementation

criticisms that the Acts would dramatically increase litigation in these jurisdictions,6¢ neither



the ACT nor Victoria have been overburdened with litigation relying on the legislation.”
Instead, these human rights protections have facilitated a balanced and proportional approach
to lawmaking and interpretation at the state and territory level, offering transparency when
human rights are limited and highlighting when legislation is inconsistent with human rights.
The reach of these instruments only extends to the borders of the state and territory which
introduced them and cannot influence federal lawmaking powers or interpretation by federal

courts.

The ‘rule of law’, which underpins the Australian legal and political system, requires that
everyone (including the public, politicians, the executive government, the judiciary and law
enforcement) are subject to the same laws. Through the rule of law, the principle of equality
before the law is reflected. While there is an expectation that parliament will not infringe human
rights, this expectation can be removed by clear and plain intention of parliament to make laws

which will infringe rights.18

The protection of some human rights are not as certain as one might think. Protections do not
extend to all civil and political rights!? and they do not protect everyone in Australia. For
example, while the Constitution has been interpreted by the courts to imply the right to freedom
of political communication, there is little protection in Australian domestic law for a person’s
right to freedom of expression generally.2? In this way, Australia is distinct from the United
States, where a Bill of Rights offers protection to a person’s freedom of communication

generally.2!

Australia, unlike the United Kingdom, the European Union, the United States, New Zealand,
South Africa and Canada, does not have a constitutional or legislated charter that expressly
protects fundamental rights and liberties.22 A Federal Charter has the capacity to bring all
fundamental civil, political, economic, social and cultural rights together in one clear document,
providing an effective tool for the government, parliament, the courts, the media and the public
to use. It would educate those in power and the Australian and international community about

what is expected in Australian society and the scope of human rights that are protected here.

1.3 Project aims

This project sought to assess how the introduction of a Federal Charter of Human Rights might
affect the legal, political and social landscape in Australia. To do this, we considered the impact

that a Charter might have had on five current pieces of legislation as well as five significant



Australian cases, across the policy areas of anti-association, migration, national security, anti-
discrimination and minor criminal infringements. In undertaking these impact assessments, we
aimed to highlight some of the existing gaps in human rights protection in Australia and to
understand how a Charter might operate and what it can bring to the process of human rights
protection and awareness. We hope that analysing the impacts in this way might deepen the
discussion about how rights can be best protected in Australia, in a way that is engaging and

accessible for the community.



2.Methodology

2.1 Imagining the Charter

For the purpose of this report, a hypothetical Federal Charter of Human Rights and
Responsibilities Act 2016 (Cth) (‘the Charter’) has been imagined in order to assess the impact
that such a Charter would have upon legislation, government decision-making, case law and
individuals into the future. These predictions are made by applying the Charter retrospectively
to laws and cases from the past two decades and considering if and how processes and
outcomes may have been altered. The Charter is a 'dialogue model', based on the Victorian
Charter but also influenced by other dialogue model charters, including those in force in the
Australian Capital Territory,23 the United Kingdom and New Zealand.?# It is also influenced by
recommendations from the eight-year review of Victorian Charter and submissions made to the
National Human Rights Consultation (2009).25 The primary distinctions between the Charter
and the Victorian Charter are:

o There is no requirement for a foundational cause of action2é before a person can bring
an action for relief of remedy on the grounds of unlawfulness arising because of the
Charter. An allegation of unlawfulness arising because of the Charter is sufficient
grounds.

o The rights protected under the Charter include those protected under the International
Covenant on Civil and Political Rights (ICCPR) as well as the International Convention on
Economic, Social and Cultural Rights (ICESCR).27

For the purpose of this exercise, from herein, references to the Charter (except where otherwise

noted) are to the hypothetical Charter and the resulting steps that it would necessitate.

2.2 How does the Charter work?

The aim of the dialogue model is to facilitate a constructive conversation between the courts
and the parliament about whether Australian laws are consistent with human rights, and, if not,
whether the inconsistency is reasonable and appropriate.28 The model allows the courts to
interpret the meaning of statutes consistently with human rights, and while the parliament
must take the court's findings into consideration, the parliament will have the final say.

The Charter creates a legal avenue for a person who alleges that their human rights have been

infringed to seek redress but does not alter the right of parliament to make laws as it sees fit. It
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is based upon the recognition that parliament fundamentally decides how ‘processes... should
be altered to achieve...human rights protection.’2° This model would impact upon all three

branches of government in the following ways:

2.2.1 Impacts on the Executive

Requirement to issue statements of compatibility.3?

When a bill is introduced into parliament, the relevant minister is required to ‘indicate whether
or not the proposed legislation is compatible with human rights standards’3! by tabling a
statement of compatibility. Parliament is then able to debate the compatibility of the legislation,
bringing to light any exceptional circumstances or states of emergency which may exist to

justify limitations upon human rights.

As described in Momcilovic,3? this requirement of the Charter would encourage
Parliamentarians to provide justification for overriding human rights, and for these to be
scrutinised through parliamentary debate. A provision which limits human rights ‘must relate to
concerns which are pressing and substantial’ and, in addition, be ‘rationally connected’ and
proportionate to the objective of the legislation.33 This ensures that human rights
considerations become an ‘integral part of the law-making process.’3* The statement of
compatibility does not, however, encroach upon the sovereignty of parliament, as the statement

of compatibility does not affect the validity or operation of the law.35

2.2.2 Impacts on the Legislature

Requirement to issue an override declaration when human rights can be justifiably
limited.36

An override declaration contained in the Charter provides the legislature with the power to
expressly state that human rights considerations do not apply to the passing of certain statutes.
This provision requires the member presenting the Bill to explain the exceptional circumstances
which apply and ‘justify’ overriding protected human rights.3” While this provision maintains
the legislature's control over what it legislates, it places it under additional scrutiny when it
intends to limit human rights. Parliament may be less inclined to introduce legislation that is
inconsistent with human rights if it were required to publicly declare its intention to create laws
that infringe our human rights.38 This is the underlying premise of a dialogue model, as the
government will be held to a higher standard of accountability, and will be required to justify to

the public why human rights are limited in certain circumstances.
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2.2.3 Impacts on the Judiciary

Requirement to interpret legislation and decisions consistently with the protection of
human rights, where possible.
The Charter places a clear obligation upon the courts to interpret legislation and decisions,

insofar as it is possible, consistently with the human rights protected under the Charter.

Power to issue remedies where a breach of human rights is found to have occurred.

An aggrieved person is able to bring an action to the court based on a breach of their human
rights.39 This ‘empower(s] individuals to assert their rights’ and serves as a signal to public
authorities that ‘there will be consequences for breaches of human rights.’40 In addition, the
court is able to issue an appropriate remedy, which, in the case of this Charter, may include the

payment of money in recognition of damages caused.!

While the court is able to hear cases involving alleged human rights infringements (in breach of
the Charter), beyond issuing a relevant remedy it is unable to alter the application of the law
into the future.42 This ensures a clear separation of powers between the three branches of

government as ‘the courts [should] not have the power to invalidate legislation.’43

Power to make declarations of inconsistent interpretation.+4

Where the court deems the legislation to be inconsistent with the Charter, it may issue a
declaration of inconsistent interpretation. This declaration serves to notify parliament of the
inconsistency, and once this has occurred, it is up to parliament to ‘consider the future of that
law.’#5 This provision is based upon the UK Human Rights Act 19984, the NZ Human Rights Act
1993,%7 and the recommendation of the Australian Human Rights Commission, that a
‘mechanism to alert parliament when the court finds that a law cannot be interpreted

consistently with human rights’ should be implemented.*8

2.2.4 Impacts on public authorities exercising public functions

Requirement to act compatibly with human rights.

This Charter applies to ‘public authorities’,4° including an agency, department, public official or
any other entity who carries out functions of a public nature. This means that any person
exercising a function of a public nature must act consistently with the Charter, and the authority
they act on behalf of can be liable where breaches of human rights protected under the Charter

are found to have occurred. The Charter does not apply courts or Tribunals exercising judicial

12



(rather than administrative) functions. Private companies and individuals acting on their own

behalf are not required to comply with the Charter.

2.3 Which human rights does the Charter protect?

The human rights which are explicitly protected under the Charter draws on the rights
protected by the International Covenant on Civil and Political Rights (ICCPR) and the
International Convention on Economic, Social and Cultural Rights (ICESCR). The ICCPR seeks to
ensure that ‘all people are able to participate in public and political affairs,’50 while the ICESCR
‘creates obligations on government to progressively realise a diverse range of economic, social
and cultural rights.’>! These rights have been chosen based on the premise that human rights
are ‘indivisible and interdependent’,52 and that civil and political rights can be difficult to

achieve if economic and social rights are not protected.>3

However, based on the recognition that the rights protected by the ICCPR and ICESCR are not an
exhaustive list of human rights, section 35 of the Charter provides that international law can be
considered when interpreting human rights compatibility. By implication, international treaties
ratified by Australia, beyond those referenced within the Charter, such as the Covenant on the
Elimination of All Forms of Discrimination Against Women, and the International Convention on
the Elimination of All Forms of Racial Discrimination,>* are able to be considered when

interpreting the compatibility of a provision.

While all rights are important, those that are listed as absolute and non-derogable by the ICCPR
require universal enforcement, and may only be limited in very particular circumstances.55 The
distinction between absolute and non-derogable rights is significant, although these categories
are ‘often conflated and confused,’s6 serving to distinguish the significance of certain rights
above others. This is evident as absolute rights ‘cannot be limited in any way, at any time, for
any reason,’s” and as such, represent the most fundamental rights that must always be
protected, regardless of the circumstances. These rights include the right to be free from
torture, the right to be free from slavery and the prohibition on genocide. Conversely, non-
derogable rights represent those which cannot be completely suspended (however, can be
reasonably limited) in times of national emergency.58 These rights include freedom of speech,

the right to liberty and security of person, and the freedom of thought, conscience and religion.5°
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These factors are considered in the formulation of the Charter, as rights are divided between
absolute, non-derogable and all others to represent this distinction, and highlight the differing

analyses undertaken.

2.4 Steps taken to assess impact of the Charter on cases and laws

1. Does the legislation or case involve the infringement of rights protected by the Charter?

Identify any rights of individuals that may be infringed by the proposed legislation or
decision. Defining the scope and nature of rights (outlined in Appendix 2 'Rights
Recognised') was essential to ensuring a consistent interpretation of rights across the

analyses.

2. Proportionality Test

Based on the recognition that rights ‘must be balanced against each other and against
other competing public interests, 60 a proportionality test was applied to the selected
provisions. This test is based upon section 7(2)6! of the Victorian Charter,62 which
imposes a ‘stringent standard of justification’ upon lawmakers.¢3 This is effectively the
test that Parliament would have to apply to each new law it sought to introduce. We
undertook a detailed analysis based upon the provisions of section 7(2) which

addressed:

i)  the nature of the right;
ii)  the importance and purpose of the limitation;
iii)  the nature and extent of the limitation;
iv)  the relationship between the limitation and its purpose; and
v)  any less restrictive means reasonably available to achieve the purpose of the

limitations.

Additional materials such as explanatory memorandum, second reading speeches and
cross-jurisdictional jurisprudence and commentary were also analysed to identify the
importance of the human rights limitations in proportion to Parliament’s intended

purpose.
The process of identifying any less restrictive means of achieving Parliament’s intended

purpose is particularly significant, as it enabled an in-depth analysis of amendments

which could be implemented without altering the law’s application.

14



3. Interpretation

Following the proportionality test, the ‘special interpretative obligation’é* under section
35 of the Charteré> was applied to provisions deemed to have disproportionately limited
human rights. This was achieved by considering whether the statutory provision could
be interpreted in a way that was compatible with human rights based upon standard
principles of statutory interpretation.6®¢ Where a provision could reasonably be read in a
compatible manner, this interpretation of the legislation was adopted, based on the
presumption that parliament does not intend to disregard human rights unless clearly
stipulated.¢7 It is worth noting that there has been significant debate in the UK about the
how to determine whether it is possible to read a statutory provision in a comparable
manner with human rights. Current precedent set by the House of Lordsé8 favoured
broader statutory interpretation principles, which is not limited to the words of the

statute but includes considerations of the broader purpose of the legislation®.

Analysing laws in this way still requires an element of guesswork, but provides an
indication of whether human rights are proportionally limited, and, where they are not,
presents alternative ways to achieve the same or similar purpose which could be
considered and implemented. As discussed in future chapters, parliament will always

retain its power to decide if, when, and how to respond to such conclusions and findings.

4. Likely outcome

Where a provision could not be interpreted in a way that was compatible with human
rights, we considered the options available to the parliament (issuing an override

declaration) and the court (making a declaration of inconsistent interpretation).

It is worth noting that this process is laid out in the first impact analysis (immediately below) in
relation to Charter's impact on the Vicious Lawless Association Disestablishment Act 2013 (Qld).
In the interest of brevity, such detail is not provided in the remaining impact assessments,

despite this process having been followed for each to determine the impact of the Charter.
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3.Impact Assessments

3.1 Anti-Association

Summary

The following impact assessment discusses the effect the Charter would have had on the
passage of the Vicious Lawless Association Disestablishment Act 2013 (Qld) through Parliament
and the effect it would have had on the High Court decision in Kuczborski v The State of

Queensland.”?

The decision in Kuczborski v The State of Queensland’! considered the so-called suite of ‘Anti-
Bikie laws’, including sections of the Criminal Code 1899 (Qld)72 and sections of the Liquor Act
1992 (Qld)73. The court ruled that the plaintiff, Mr Kuczborski, did not have standing, that is, a
protectable legal interest, to challenge sections of the Vicious Lawless Association

Disestablishment Act 2013 (Qld)74,the Bail Act 1980 (Qld), or sections of the Criminal Code 1899
(Qld).7

The assessment will show that provisions of the Vicious Lawless Association Disestablishment Act
2013 (Qld) - which can add 10 or 25 years to the sentence of a defendant merely for being an
associate of a declared criminal organisation, without the possibility of parole - limit the right to
liberty, the right to equality before the law,76 and the right to freedom of association. The
analysis shows that the provisions would fail the reasonable limits test set out in the Charter,
that the Charter would have led to a robust public discussion of human rights by both the
parliament and the media, and that the lawmakers behind the enactments could not make a

strong case for an override of the Charter based on exceptional circumstances.

This analysis shows that sections of the Criminal Code 1899 (Qld) limit the right to peaceful
assembly, the right to freedom of association and the right to a fair trial. It will show that the
provisions considered would not pass a reasonable limits test and, further, that certain
provisions could be held to be invalid, pursuant to the Australian Constitution, which states that,
if a federal law and a state law cannot be interpreted consistently, then the federal law will

prevail.”?
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3.1.1 The Vicious Lawless Association Disestablishment Act 2013 (Qld)

The Vicious Lawless Association Disestablishment Act 2013 (Qld) (the Act)’s purpose is to:
@ ‘disestablish associations that encourage, foster or support persons who commit serious
offences’ with the aim of promoting ‘public safety and security’, and
@ ‘deny to persons who commit serious offences the assistance and support’ they would
ordinarily receive by virtue of their association with ‘other persons who participate in

the affairs of the associations’.”8

Does the legislation limit rights?

The Act contains four provisions that may be inconsistent with the Charter. As the short title of
the Act suggests, it targets individuals described as ‘vicious lawless associates’. Section 5 of the
Act describes a vicious lawless associate as an individual that commits a declared offence,”? is a
participant in the affairs of an association, and committed the act considered a declared offence
while a member of the association. Section 3 of the Act defines an association as a corporation,
an unincorporated association, a club or league, or any group of more than three people
‘associated formally or informally and whether the group is legal or illegal’. Section 5(2) of the
Act provides that a person is not a vicious lawless associate if they are able to prove that the
association is not an association that has ‘as one of its purposes, the purpose of engaging in, or

conspiring to engage in, declared offences’.

The Act stipulates that a court, when sentencing an associate of a declared organisation, must
add a minimum of 15 years onto the already prescribed sentence,8® and, if the defendant is an
office bearer of the organisation, the court must add another 10 years.8! This is a mandatory
requirement; the court has no discretion, and may not reduce this sentence for any reasons
other than if the defendant agrees to cooperate with law enforcement officers.82 The Act also
deals with the eligibility for parole for vicious lawless associates. The law restricts the decision-
making powers of public authorities insofar as it removes the parole officer’s discretion to grant
parole to a convicted offender during the added 15 or 25-year period.83 The Act provides an

example of how the provision may operate:

A vicious lawless associate is sentenced to 5 years imprisonment for a declared offence. The vicious
lawless associate is an office bearer in an association and the declared offence was done for the
purposes of the association, so the further sentences imposed on the associate a total of 25 years.
The sentencing court fixes a notional parole eligibility date for the base sentence as a date 3 years
in the future. However, under subsection (2), for this Act and the Corrective Services Act 2006, the

associate’s parole eligibility date for the period of imprisonment is a date 28 years in the future.8+
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Impacted right: right to freedom of association

Sections 3 and 4 of the Act limit the right to freedom of association. The definitions of
‘association’ and ‘participant’ in the Act are arguably too broad to justify a claim based on public
order when an association can be formed by any group of three persons meeting together and a
‘participant’ can be a person who has attended more than one such meeting. The Act clearly
aims to limit the ability for associations to recruit and for people to associate in any way with
them, whether that be drinking together in a bar with more than two other associates8> or
attending more than one meeting of the association. While this law limits this right, its purpose
is to ‘disestablish’ criminal associations, and the definitions in the Act, while harsh, serve a clear
purpose. Accordingly, penalties for consorting in such a way could well be justified in the
maintenance of law and order.8¢ There are, however, no penalties for merely being an associate
of a criminal association in and of itself. The provisions of the Act only apply to associates found
guilty of committing an offence, which begs the question as to why extant provisions do not
serve the same purpose, and, further, why an offence is considered more serious merely as a

result of the perpetrator’s membership of a criminal association.

Impacted right: Right to liberty and security of the person

The sentencing and non-parole provisions limit the right to liberty and security of person. The
imposition of a possible mandatory 25-year sentence for an offence merely because the
defendant committed the crime as a member of a group that may or may not be illegal8’
constitutes a sentence that is unjust and disproportionate. It could result in a disproportionately

long sentence for what might otherwise be a minor offence.

For example, take the offence of affray88, which appears in the Act as a declared offence.89 The
Criminal Code Act 1899 (Qld) lists the maximum penalty for affray as one year’s imprisonment.9°
However, if a vicious lawless associate is sentenced for the same offence, he or she could receive
a penalty of seven years for the affray, plus 25 years for being an office-holding associate. This
could result in a sentence of 32 years with a non-parole period of 29.5 years.! This is a

significant and unreasonable limit on this right.

Impacted right: Right to equality and equal protection before the law

These provisions also limit the right to equality and to equal protection before the law by
enabling a judge to commit two offenders, who may both have committed a similar crime, and
may have similar criminal histories (or no criminal histories at all) to wildly divergent custodial

sentences merely because one offender is considered a vicious lawless associate due to
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membership of a declared group. Indeed, the laws as they stand remove a judge’s ability to take
previous good behaviour on the part of the vicious lawless associate into account, but they do
not similarly limit the judge’s ability to take previous good behaviour into account in the case of
a defendant that faces the court without any such ties (but with a similar criminal history).92
The difference could amount to 30 years behind bars between two defendants who may well

have committed their crimes together.

The proportionality test

The importance and purpose of the limitation

[t is difficult to argue against the importance and purpose of the Act. It is clear that the purpose
of the parliament is to enact laws that ensure peace and order in society. It is also important that
criminal organisations are not permitted to flourish. However, the sentencing and non-parole
provisions are unreasonably harsh. There is no equality before the law when two defendants
can commit the same crime, have the same criminal history, and display the same level of
contrition, and yet one can be sentenced to one year’s imprisonment while the other can be
sentenced to 32 years, 29 of those years being without the possibility of parole. The limitation of
two fundamental human rights appears to far outweigh any good that the provisions are meant

to achieve.

The relationship between the limitation and its purpose

This law, however, does not actually punish associates of the organisation. A person could be a
member of the association, pay dues, and host the association’s parties®3 and not be sanctioned
by the Act in any way shape or form. A person could rise to the upper echelons of the club and
yet still be immune from prosecution according to the provisions of the Act. Yet, if they received
a toaster as a gift from a club member, and it was later found that the toaster was ‘tainted’
property (therefore, ownership of it would be a crime),% they would face a minimum sentence
of 25 years imprisonment with a possible maximum of 39 years. If they are clever and rank
highly, however, what is preventing them from sending a younger, less senior associate in their
place to collect the toaster? If the purpose of the Act was to disestablish these associations, why
did the Government not merely make it illegal to be a member of one? There does not seem to

be a workable relationship between the limitation and its expressed purpose.

Any less restrictive means reasonably available to achieve the purpose of the limitations

Some of the less restrictive means to achieve the stated purpose of the Act might be:
e to introduce harsher penalties for offences such as affray,? rioting, going armed as to

cause fear,%” and other offences closely associated with declared organisations;
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e to allow the police extra resources to surveil and to disperse large® numbers of
members wearing the organisation’s colours;
e to introduce harsher sentences for leaders of the organisations and those who procure
membership on behalf of the organisations.
These appear more proportionate responses to criminal organisations that exist within the
confines of an otherwise law-abiding society. Consequently, the Act in question appears to be

one ill-befitting its purpose.

Can the legislation be interpreted in a way that is compatible with human rights?
Section 32 of the Charter states that, ‘so far as it is possible to do so consistently with their
purpose, all statutory provisions must be interpreted in a way that is compatible with human
rights’. In the explanatory notes to the Act, the Queensland Government states ‘the bill impacts
on the rights of individuals through increasing penalties, imposing mandatory imprisonment
and denying parole for particular types of offenders’. 9° This is a clear indication that it was the

intention of the parliament in passing this Law to limit the rights discussed above.

Further, there is no way to interpret provisions that direct the courts to impose a mandatory
sentence of 15 years for an associate of a criminal organisation and a further 10 years for an
office bearer in any way other than as they are stated. The court is additionally ordered to apply
a non-parole period for the total period of imprisonment. To remove any possibility of being
misinterpreted, it provides a ready reckoner for sentencing judges in the Act. Accordingly, there
can be no interpretation of the relevant provisions in the Act that does not limit the human

rights discussed, as the parliament has gone to lengths to make its intentions clear.

[t is clear that the legislation limits a number of human rights. Accordingly, in order to be
compliant with the Charter, parliament would have the choice of severing the offending
provisions or making an override declaration on exceptional circumstances. The special
circumstances cited by the parliament would be the proliferation of violence by lawless gangs,
especially in the ‘wake of the violence at Broadbeach involving criminal motorcycle gangs.’100
However, as has been eluded to above, this Act would appear to be the most ineffectual of a
suite of Acts that penalise membership of criminal organisations!°! and it includes unacceptable

limitations on rights.
The Act was introduced to a parliament in which the Government held 78 of the 89 seats.

Consequently, there was little to no resistance to the laws. However, if the Charter had existed at

the time, the Government would have been made aware by the Scrutiny of Legislation Portfolio
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Committee102 that the law was inconsistent with the right to liberty, the right to equality before
the law and the right to freedom of association. The committee would also advise that the laws
would not pass the reasonable limits test in the Charter and that it would need to make a case

for an override declaration.

Likely outcome

It is difficult to see how, in this case, a strong argument could be made for an override
declaration under the Charter. The explanatory memorandum to the Victorian Charter of Human
Rights and Responsibilities Act 2006 describes examples of exceptional circumstances as threats
to national security or a state of emergency which threatens the safety, security and welfare of
the people of Victoria.103 Even if it could be argued that the mere existence of declared
organisations constituted a threat to national security, a committee would require evidence of

this, and how the legislation achieves its purpose.

The same committee would necessarily need to advise the Government that failing to
successfully demonstrate that the legislation's limits are reasonable, or that an override
declaration is appropriate, could leave the laws open to being challenged and struck down by
the High Court pursuant to the conferral of rights test in Clyde Engineering v Cowburn.10* The
test states that one law will be inconsistent with another law ‘when it takes away a right
conferred’ by that other law,105 and, pursuant to section 109 of the Australian Constitution,106
the impugned provisions of the State Act would be held by the High Court to be invalid. That is
the Charter would confer the rights to liberty and security of person, to equality and to equal
protection before the law and to freedom of association. State laws, such as those discussed,
could not then limit these rights without a breach of the Constitution and a probable High Court

challenge.

3.1.2 Kuczborski v The State of Queensland (2014) 254 CLR 51

Stefan Kuczborski was a tattooist, a Polish immigrant, and a member of the Hell’s Angels
Motorcycle Club. At the time of the case, he told the ABC’s 7:30 Report, he saw himself as more
of a free spirit than an outlaw.197 This, however, was not Mr Kuczborski’s stated main aim for
challenging the laws in the High Court; rather, he did so because he wanted to ‘live in a
democracy ... a free country.198 Having grown up in totalitarian society in Poland in his youth, he
did not want Australia to become ‘a society like that’ — a society where an individual could be
imprisoned ‘for going to a pub to have a beer’.109 Mr Kuczborski had not been charged with any

of the offences in question, rather, he appeared before the court as a concerned citizen or
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interested party (due to his membership of a declared organisation), not as a person charged

under the laws.

Mr Kuczborski mounted a challenge to a suite of laws that were enacted by the parliament of
Queensland designed to put an end to gangs such as the Hell’s Angels Motorcycle Club in the
State. Mr Kuczborski contended that the laws were unconstitutional.119 n the case, the Court
considered three substantive questions of law.111 Firstly, did Mr Kuczborski have standing to
challenge the provisions in question (see below); secondly, what was the remedy that Mr
Kuczborski sought, since he had not committed any of the offences prohibited by the provisions,
and the case was merely hypothetical; and thirdly, did any, and if so which, of the impugned
provisions infringe the Kable principle,!12 a doctrine that empowers the High Court to strike
down laws that gave Federal Courts, or State courts with Federal jurisdictions, the power to act

outside of their constitutional remit, thereby violating their integrity.

The Court held, six to one (Justice Hayne dissenting), that none of the suite of provisions that
make up what have become known as the ‘anti-bikie’ laws infringed the Kable principle, as,
although the laws were harsh, they did not substantially impair the State courts’ integrity.113
The Full Court held that the provisions of the Liquor Act 1992 (Qld) that placed significant
restraints on members of motorcycle gangs’ freedom of movement and association were ‘laws
of general application’ which served to merely determine ‘what acts or omissions gave rise to

criminal responsibility’.114

Impact of the Charter on the Legislation

Human rights arguments were also not the basis for the decision in Kuczborski; indeed, the
Court held that Mr Kuczborski did not have standing to challenge a number of the impugned
provisions, including: the Vicious Lawless Association Disestablishment Act 2013 (Qld); sections
of the Criminal Code 1899 (Qld) and amendments to the Bail Act 1980 (Qld), as all of the
provisions increased the penalty for, or reversed the presumption of bail for, offences that were
already unlawful. Mr Kuczborski had not committed or did not intend to commit any of the
offences in the impugned provisions and, therefore, his challenge to said provisions could only
be hypothetical and ‘divorced from a real controversy’.115> The existence of a Charter would not
serve to produce a different decision with regard to standing; therefore, the provisions that will
be considered here are those that the Court considered Mr Kuczborski had standing to

challenge.
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The Court ruled that Mr Kuczborski had standing to challenge the ‘offence creating’116
provisions of the Criminal Code 1899 (Qld), that is, the provisions that as a result of their
enactment had rendered behaviour, that was previously lawful, unlawful. The Court’s reasoning
here was that Mr Kuczborski had engaged, and wished to engage in the future, in certain
activities that would otherwise have been lawful if the provisions had not been enacted.!1” Mr
Kuczborski’s challenge to the provisions was, consequently, not hypothetical as these provisions
would have a significant effect on his future actions. The majority held, however, that the
provisions in question were valid as they did not represent the executive dictating policy to the
Court (which would have impaired the Court’s integrity), but rather that the Court was applying

legislation that ‘reflects the policy of the executive’.118

The impugned provisions make it an offence for:
@ any person who is a participant in a criminal organisation to knowingly be in a public
place with two or more other participants; and
@ aparticipant in a criminal organisation to enter prescribed places or attend prescribed
events; and

@ a participant to recruit for a declared criminal organisation.

These provisions of the Criminal Code limit the right to freedom of peaceful assembly. Justice
Crennan stated that they restricted Mr Kuczborski's ‘freedom to do as he wishes’, such as ‘attend
social events in public places in company with other members’119 of his motorcycle club. They
also limit the right to freedom of association by limiting his right to ‘promote to other
individuals the benefits of membership’ of the Hell’s Angels Motorcycle Club.120 The Law Council
of Australia notes that the provisions of the Act, in this respect, shift criminal liability from the

person’s deeds to their associations.121

The provisions also limit the right to a fair trial. Included in this right is the right to be presumed
innocent,122 which appears at odds with the so-called ‘defence’ that requires the defendant to
prove that the organisation that he or she is an associate of does not ‘have as one of its purposes
the purpose of engaging in or conspiring to engage in criminal activity.’ 123 This reverses the
presumption of innocence insofar as the defendant in any criminal case would have to prove
what Justice Hayne described as ‘an impossible negative proposition’.12¢ That is to say, this is an
impossible task, as the defendant is being asked to prove a negative, specifically, that contrary to
the advice of the Government, it is not an organisation that is involved in any criminal activity or

is planning to be so involved. The interests of justice dictate that the onus here should not be
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reversed and the prosecution must first prove that there is basis to the claim that the

organisation is indeed one with the purpose of committing criminal acts.

The provisions which limit the right of peaceful assembly by making it an offence for associates
to gather in groups of two or more in a public place, or to even enter designated venues, have as
their purpose the prevention of meetings of associates, presumably to discuss club matters or to
plan or take part in criminal behaviour. Ironically, the criminal behaviour is currently inherent
in the act of meeting in and of itself. These provisions make criminal behaviour emerge in the
absence of any discernible crime - or, at least any discernible crime if any member of the public,
that did not happen to be an associate, committed it. Accordingly, there is some doubt over
whether these provisions will achieve their rather ill-defined purpose. That is, there is doubt
whether the provisions will have any effectiveness at all. As Phillip Boulton QC has stated, ‘if
these people who are shooting and killing each other can’t obey the laws that say you can’t
shoot and kill each other, I don’t think that they are going to obey a law that says that you can’t
have a beer with each other or go on a motorcycle ride with each other’.125 However, as Justice
Bell pointed out in Kuczborski, the provisions could have effects that go beyond those
envisioned by the parliament. For example, if two or more associates had attended the
Kuczborski hearing with the plaintiff, they could have been breaking the law in doing so.126
Another effect of the provision is the fact that certain categories of people will, for ‘socio-
economic or familial reasons’, be unable to avoid associating with members of declared

organisations, which seriously undermines their equality before the law, among other rights.127

Impact of the Charter on the Kuczborski decision

It is clear that the provisions discussed limit human rights, and they are disproportionate to
their express purpose. They also fail to achieve their purpose where other extant laws may
succeed.128 They do however, clearly state parliament’s intention (even if the logic behind the
intention is, arguably, muddled) and exist within constitutional limits. The laws cannot be
interpreted in a way that is compatible with human rights, and therefore the Court would be
unable to interpret the provisions in a way that was compatible with human rights unless it was

acting beyond the accepted bounds of statutory interpretation and parliamentary sovereignty.

As a Federal act, the Charter would also engage section 109 of the Constitution, as the provisions
discussed are provisions in State acts, and they are inconsistent with what would be a Federal
Charter. All but one of the judges in Kuczborski found that the provisions in question did not
violate the Kable principle and therefore the separation of powers guaranteed by the

Constitution. However, it would have been much easier to find that the provisions contradicted
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the Charter and were not reasonable limitations to human rights as can be demonstrably
justified in a free and democratic society. The provisions also fail the conferral of rights test in
Clyde Engineeering v Cowburn29 which, as mentioned above, states that one law will be
inconsistent with another law ‘when it takes away a right conferred’ by that other law,130 and,
accordingly, pursuant to section 109 of the Australian Constitution, if there was a Charter, the
Court in Kuczborski would have declared the relevant provisions of the Criminal Code to be
invalid as they limited the right to liberty and security of person, to equality and to equal

protection before the law, and to freedom of association conferred by the Charter.

3.2 Migration

This section addresses examples of prominent cases and legislative amendments illustrating
how the Charter could impact future development in migration and refugee law. It particularly
examines the potential for constructive dialogue between the judiciary and the Australian
Parliament regarding the protection of human rights of people impacted by Australia’s

immigration regime.

Included are analyses on:
e Al-Kateb v Goodwin (2004) 219 CLR 526
e Migration Amendment (Regional Processing Arrangements) Act 2015
e Migration & Maritime Powers Legislation Amendment (Resolving the Asylum Legacy
Caseload) Act 2014 (Cth)
e Plaintiff B9/2014 v Minister for Immigration and Border Protection [2014] FCAFC 178.

3.2.1Indefinite detention: Al-Kateb v Goodwin (2004) 219 CLR 526

Background

Al-Kateb v Goodwin13! is an Australian High Court case regarding the ability for the
Commonwealth Government to hold someone in detention indefinitely, even where they have
not been charged with a crime and pose no threat to the community.132 The case was considered

against provisions of the Migration Act 1958 (Cth).

At its centre was Ahmed Ali Al-Kateb, a man born to a Palestinian family in Kuwait. As Kuwait
limits access to citizenship or permanent residency, Ahmed never received citizenship and was
effectively a ‘stateless’ person.133 In the period during and after the Gulf War most Palestinians

in Kuwait were either forced out or fled the country as anti-Palestinian sentiment grew.134 After
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smuggling over the border into Jordan, Ahmed eventually made his way to Australia where the
boat he was on was intercepted by the Australian Navy.135 Under the Migration Act he was

classed as an ‘unlawful non-citizen’ and placed in immigration detention.13¢

Ahmed applied for an Australian protection visa but was denied, and after a number of failed
reviews of the decision he requested that he be deported (an option provided under the
Migration Act),137 seeking to either return to Kuwait or go to Gaza. However, without any
citizenship and despite attempts by the Commonwealth Government, no deportation country
could be found. Later described as ‘the man who couldn’t get away’,138 Ahmed’s concern was
that without a visa and with no deportation options, he may never be released from

immigration detention.

At the time of the case Ahmed was one of many stateless persons facing a potentially unlimited
period detention without criminal charge.139 Despite the High Court’s eventual finding in favour
of indefinite detention, the Commonwealth Government, under pressure from the public,
allowed Ahmed to come to Australia under a bridging visa, although applications from 13 others
in similar circumstances at the time were denied.14 His case is commonly raised as an

illustration of why basic protections of human rights should be considered in Australia.

Judgement summary
The judgement in Al-Kateb explored two issues:
e Whether the Migration Act!4! provided for indefinite detention of an unlawful non-
citizen where they are not granted a visa and cannot be deported.
e Whether indefinite detention was beyond the legislative power of the Commonwealth as

provided by the Australian Constitution.142

A majority of the High Court (comprising Justices McHugh, Hayne, Callinan and Heydon)
indicated that the provisions of the Migration Act did allow for indefinite detention, and that the
Commonwealth Government was not in breach of the Australian Constitution in exercising
indefinite detention as a result. Chief Justice Gleeson, and Justices Gummow and Kirby

disagreed.
Human rights considerations were raised at several points in the reasoning of the judges,

including forming a significant basis of the dissenting judgements, most notably in Justice

Kirby’s judgement on the basis of Australia’s human rights obligations and international
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norms.143 However, human rights also featured in the majority judgements, which found

indefinite detention legal and constitutional.

It seemed the potential for the Migration Act to be in breach of Australia’s international human
rights obligations was not lost on these judges, but rather its consideration was placed out of
reach. In his judgement, Justice Hayne expressed doubt as to whether indefinite detention
complies with international human rights obligations,144 but felt that the Court was limited to
the wording of the Migration Act.145 This limitation in the scope of the Court’s reasoning was
also reflected in comments of Justice Callinan, who stated that ‘it is not for courts, exercising
federal jurisdiction, to determine whether the course taken by parliament is unjust or contrary
to basic human rights.’16 Justice McHugh also noted these limitations, highlighting that ‘the
justice or wisdom of the course taken by the parliament is not examinable’147 and expressing the

‘tragic’ effect of the laws.148

Impact of the Charter on the Al-Kateb decision

The impacted right: the right to liberty, including the right to freedom from arbitrary detention

The most significant right impacted by the Al-Kateb decision is the right to liberty and security
of person.149 Like many other rights the right to liberty is not absolute. Governments can
legitimately deprive people of their liberty in appropriate circumstances, typically after
conviction for serious offences, in serious mental health cases, and to prevent the spread of
infectious disease.15° There is, however, an implication that procedures must be
proportionate,15! recognised in the Charter by prohibiting arbitrary detention. Australian and
international commentary on the right to liberty notes that ‘detention’ includes immigration
detention!52and that lawful detention may become arbitrary when a person’s deprivation of
liberty becomes unjust, unreasonable or disproportionate to a legitimate aim.153 The
arbitrariness of detention therefore includes elements of inappropriateness, injustice or lack of

predictability.154

This codification of the right to liberty and security of person provided by the Charter could
have therefore affected the outcome of Al-Kateb in two ways; by impacting the development of
the relevant law by parliament, and the consideration of the court when assessing its

application.
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Impact on the parliament

The Charter would firstly affect the manner in which the relevant provisions of the Act were
initially created. The Charter requires the scrutiny of new legislation55 and places clear
obligations on public authorities, 56 including providing that it is unlawful for a public authority
to act in a way that is incompatible with a human right, or failing to give proper consideration to
a relevant human right.157 This in turn may have provided an alternative wording for relevant
sections of the Migration Act, or supported the introduction of amendments to directly address

long-term or indefinite detention where deportation is not possible.

Impact on the Court

The Charter would additionally have provided greater scope for alternative interpretations by
the judiciary when considering the case. This notably includes the interpretive provision
directing the judiciary to ‘so far as it is possible to do so consistently with their purpose’
interpret the legislation ‘in a way that is compatible with human rights.’158 This may have
enabled judges in the Al-Kateb case to more directly address the human rights concerns alluded
to during the judgements. For example, the lack of human rights protections was raised directly
in the judgement of Justice McHugh. Although finding indefinite detention legal and

constitutional, he highlighted that many:

... believe that the Australian Constitution should contain a Bill of Rights which substantially
adopts the rules found in the most important of the international human rights instruments. It is
an enduring—and many would say just—criticism of Australia that it is now one of the few

countries in the Western world that does not have a Bill of Rights.159

Relevantly, when assessed by the Supreme Court of Papua New Guinea, offshore detention on
Manus Island was found to contravene that country’s constitutionally-protected right to
liberty.160 In its judgement, the PNG Supreme Court highlighted aspects of detention relevant to
the Al-Kateb case, noting that ‘treating those required to remain in the relocation centre as
prisoners irrespective of their circumstances or their status ... is to offend [their rights and
freedoms].’161 The operation of human rights protections considered in the PNG case also reflect
elements of the Charter, requiring that laws which regulate or restrict a person’s rights or
freedoms be necessary and justified, having regard to the purpose of the restriction.162 This is
similar to the Charter provision which directs interpretations compatible with human rights, as

discussed above.
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The range of less restrictive measures raised in the dissenting judgements and in other
Australian and international migration cases helps illustrate potential interpretations of the

Migration Act more compatible with human rights. These include the combination of:

e detention time limits confined to a period needed to meet their initial purpose,163 such
as to determine whether a person is likely to be removed to another country;164

e alternatives to detention where there is no real likelihood of removal in the reasonably
foreseeable future;165 and

e the use of less restrictive means of monitoring and tracking of detained persons, such as
community-based measures in cooperation with ‘the imposition of reporting

obligations, sureties or other conditions. 166

In the earlier judgement of the Australian case of Minister for Inmigration and Multicultural and
Indigenous Affairs v Al Masri?¢7 the Court noted the power under the Migration Act to detain a
person pending removal from Australia is impliedly limited by time. This requires that the
Commonwealth Government is taking all reasonable steps to secure the person’s removal from
Australia as soon as is ‘reasonably practicable’, in the sense that there is a real likelihood or
prospect of removal in the reasonably foreseeable future, thereby limiting the ability for

indefinite detention where this could not be assured.168

The judgement in Al Masri further explained this interpretation (similar to what could be
envisioned under the Charter) stating that the duty to detain could not operate where there was
no prospect of removal, but rather ‘would be enlivened again when there was a real likelihood

or prospect of removal in the reasonably foreseeable future’.169

Elements of this limitation have since been reiterated in subsequent migration cases (though
not in direct reference to indefinite detention) such as Plaintiff S4/2014 v Minister for
Immigration and Border Protection.?70 In Plaintiff S4 the High Court highlighted the connection

between purpose and timeframe of detention, noting:

The duration of any form of detention, and thus its lawfulness, must be capable of being
determined at any time and from time to time ... it must serve the purposes of the Act and its
duration must be fixed by reference to what is both necessary and incidental to ... those

purposes.171
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International case law and decisions of the United Nations Human Rights Committee regarding
indefinite detention under Australian migration law also illustrate interpretations that find a
more compatible balance with human rights. Justice McHugh in the Australian High Court case
of Woolley (Manager of the Baxter Immigration Detention Centre); Ex parte Applicants
M276/2003 by their Next Friend GS172 refers to this growing body of case law in his

judgement,173 stating:

They suggest that something more is required if the regime is not to be found to breach the
Refugees Convention, the ICCPR or the Convention on the Rights of the Child, or to be otherwise
contrary to international law. Something more may include periodic judicial review of the need
for detention, some kind of defined period of detention and the absence of less restrictive means

of achieving the purpose served by detention of unlawful non-citizens.174

Additionally, the American case of Zadvydas v Davis?75 illustrates the practical application of a
reasonable time-limit interpreted into a US migration law, providing a six-month presumptive

detention period where removal or deportation is not reasonably foreseeable.176

Outcome

Importantly, had the Commonwealth Government clearly intended to breach human rights, by
imposing the form of indefinite detention considered in the Al-Kateb case, it would have still
been able to do so under the proposed Charter, although this would have required the public to
be clearly informed by a declaration of this intention to breach human rights and the reasons for
it.177 However, under the legislation as it stood at the time, given the small majority on which
the Al-Kateb decision was held, and references to human rights expressed in a number of the
majority judgements, the existence of the Charter would likely have impacted the overall

outcome of the case, paving the way for a decision more in-line with similar international cases.

3.2.2 Actions in offshore detention facilities: Migration Amendment

(Regional Processing Arrangements) Act 2015

Background

The Migration Amendment (Regional Processing Arrangements) Act 2015 introduced

section 198AHA into the Migration Act 1958 (Cth). The new section expanded the
Commonwealth Government's payment-making power and the actions that can be undertaken

at regional processing centres overseas, such as the Nauru and Manus Island immigration

30



detention centres. The change also operated retrospectively, ensuring the legality of prior

actions and payments undertaken as far back as August 2012.

The change was introduced in response to the Australian High Court case of

Plaintiff M68/2015 v Minister for Inmigration and Border Protection,78¢ which was ongoing at
the time of the amendment. The case involved the legality of regional processing arrangements,
including a claim that the Minister for Inmigration had been acting beyond the executive power
of the Commonwealth by making payments to other countries to facilitate immigration
detention at regional processing centres. As a result of the retrospective amendment the case
was subsequently thrown out, although the Court indicated that the challenge in the case had

been ‘well-founded’ until the new section was inserted retrospectively.179

The amendment

The amendment was primarily inserted to provide a statutory basis for the Commonwealth
Government to take broad actions in a regional processing country, including restraining a
person’s liberty and making payments, so long as that action or payment relates to an

'arrangement’ with, or the 'regional processing functions' of, that country.180

The operation of the amendment can be considered in three ways:

1. Abroadening of the power provided to the Commonwealth Government to allow for the
restraint over liberty of a person within Australia and overseas, for the purposes of
immigration detention.181

2. Providing the Commonwealth Government with a basis on which to make financial
payments in regards to regional processing arrangements.

3. Power for the Commonwealth Government to take any action in a regional processing

country.

The Commonwealth Government's current interpretation of its human rights jurisdiction is that
it does not exercise sufficient control over regional processing facilities to be held accountable
for its human rights obligations at these facilities.182 This limited interpretation is in contrast to
positions held by the United Nations, 83 judges within the Australian High Court,!84 and
parliament’s own Joint Committee on Human Rights, 185 who note that ‘the evidence
demonstrates that Australia could be viewed as exercising ‘effective control’ of the

arrangements relating to the treatment of persons transferred to Manus Island or Nauru.’186
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When considered in light of the Commonwealth Government’s disputed interpretation, the
amendment operates to allow the Commonwealth Government to take largely unfettered action
in these locations, including limiting the consideration of Australia’s human rights obligations

imposed under international law.187

Impact of the Charter on the amendment

The amendment most directly affects the right to liberty and security of person!88 protected
under the Charter. It does this by empowering the Commonwealth Government to take any
action in a regional processing country as long as it relates to regional processing. This includes
restraint over liberty!8% and enforcing aspects of arbitrary detention (as discussed in relation to

Al-Kateb v Goodwin earlier in this report).

Impact on the parliament

This codification of the right to liberty and security of person provided by the Charter could
have significantly affected the drafting and application of the amendment by imposing
requirements for additional scrutiny of new legislation and amendments.19 This may have
better highlighted the human rights implications to parliament prior to the passing of the

amendment, as well as alternative measures which could have been applied instead.

Outcome

The existence of the Charter may have supported further debate to refine the wording of the
amendment, incorporating greater protections of the right to liberty and security of person. An
indication of such developments can be seen via the suggested changes put forward by
members of Australian Senate when the amendment was raised in parliament. They include:

e notauthorising or empowering an individual acting on behalf of the Commonwealth
Government within a regional processing facility to take, or cause to be taken, any
action that would contravene Australian law;191

e requiring assurances as to access and human rights be made by regional processing
countries before payments are made to, or persons transferred to, regional processing
facilities; 192

e removing the designation of a country as a regional processing country where the
Commonwealth Government becomes aware that the country has not complied with
relevant assurances;1%3 and

e prohibiting action or payments to the extent that they would impact the human rights

of an individual.194
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Furthermore, the Charter would help ensure that Australia is held responsible for its human
rights obligations extraterritorially. It imposes clear obligations on public authorities,195
prohibiting them from taking actions that are incompatible with a human right or failing to give
proper consideration to relevant human rights.1% This has the ability to affect day-to-day
decisions and actions taken by Commonwealth Government officials at regional processing
facilities regardless of differing interpretations of the level of ‘effective control’ exercised in that

location.

3.2.3 Fast Track amendments: Migration & Maritime Powers Leqislation

Amendment (Resolving the Asylum Legacy Caseload) Act 2014 (Cth)

Summary

The Migration & Maritime Powers Legislation Amendment (Resolving the Asylum Legacy
Caseload) Act 2014 (Cth) (the ‘Amendment Act’) substantially varied many aspects of Australia’s
migration regime including the Migration Act 1958 (Cth) (the ‘Migration Act’) and the Maritime
Powers Act 2013 (Cth). The amendments limited the following human rights protected by the
Charter:

e The right to a fair hearing

e The right to equality and non-discrimination

e Freedom from torture and cruel, inhumane or degrading treatment or punishment
e Rights of the child

e Right to protection of families and children

e Freedom of movement

e Right to liberty and security of person

This report is confined to a review of three major changes to the Migration Act, all of which have
retrospective effect, meaning they have an impact on people who had arrived in Australia or
who applied for protection visas prior to the provisions becoming law. The three major changes

are:

o The Fast Track provisions.
o The declaration that any baby born in Australia to an unauthorised maritime arrival is
also an unauthorised maritime arrival (and/or transitory person where relevant).197

e The prohibition of certain people from being eligible for permanent protection visas.

33



The Charter’s requirement for transparency, further debate and a review of less restrictive
options in relation to these rights may have resulted in changes to the Amendment Act prior to
its passing. Even if the legislation had passed as is, the Charter would have influenced the
legislative process to ensure all Parliamentarians, the media and the public were more aware of

the potential impact of the limitations of rights.

(a) Fast Track provisions

The Fast track provisions are a new, separate regime for protection visa applications for the
approximately 30,000 asylum seekers (called ‘unauthorised maritime arrivals’) 198 who arrived
in the Australian migration zone by boat between 13 August 2012 and 31 December 2013.199
While the intention of the provisions was to allow for the fast and efficient processing of the
applications, Fast Track assessments and processing began in July 2015, nearly three years after

the arrival of many of the affected asylum seekers.200

Fast Track applicants are only allowed to apply for (temporary) protection or safe haven once
the Minister ‘lifts the bar’ currently in place for protection visa applications.201 At December
2016, the Minister was inviting applications from those unauthorised maritime arrivals who

entered the migration zone between November 2012 and April 2013.202

One of those unauthorised maritime arrivals was an asylum seeker known as ‘AFK16’.203
Without knowing his true name, we will refer to him as ‘Daniel’. Daniel29¢ sought asylum in
Australia after fleeing Iran, and arrived on Christmas Island in late 2012. He applied for a
(temporary) safe haven visa through the Fast Track assessment process once he was invited to
do so, two and a half years after his arrival.205 His claims for protection included that he feared
persecution due to both his non-belief in Shia Islam and his alleged actions of passing a message
from a political prisoner to the prisoner’s family while completing military service2% in a
prison.297 Daniel2%8 said he had been 'arrested, detained and tortured for five to seven months'
and subsequently monitored by the military force as a result of this action.2% His application
was denied by a delegate of the Minister. In the next section, this report will consider the impact

of a limited right to a fair hearing on Daniel’s210 protection application.

How the amendments limit the right to a fair hearing

Unlike other asylum seekers, under the new laws all Fast Track applicants whose protection
visa applications are rejected have a limited, if any, right for the merits of their case to be

reviewed.?11 Merits review is considered to be integral to a fair hearing in relation to
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administrative decisions affecting a person’s liberties and interests,?12 particularly where the
outcome of an incorrect decision would bear significant and detrimental consequences for the
person. The restrictions and complete exclusion from review of a decision are significant in light
of the fact that a large number of negative protection visa decisions are overturned after a full
merits review. For example in 2012-2013, the following rates of original protection visa
rejections for unauthorised maritime arrivals were overturned after full merits review (by
country): Afghanistan: 84.5%, Iran: 62.5%, Sri Lanka: 44%, Pakistan: 83.1%, Iraq: 60% and
Stateless people: 71.7%.213 Without the opportunity for full merits review, these asylum seekers

may have been returned to face possible persecution and/or death.

This highlights the significant and potentially disastrous consequences of the limitation of a
person’s right to a fair hearing by restricting access to merits review. As explained in this report,
the right to a fair hearing is procedural; therefore, it cannot guarantee ‘the absence of error on
the part of the competent tribunal’.214 However, it ensures standards are in place to facilitate
fair and correct decisions and to avoid decisions made on an erroneous basis due to missing

relevant evidence or bias.215

The Fast Track provisions, however, exclude some applicants from merits review entirely,216
thereby severely curtailing their right to a fair hearing. This group of excluded applicants

include:

e non-citizens who are considered to have access to protection from a third country;?217

e persons who have had protection visas refused by Australia, another country or the
UNHCR or who withdrew a previous protection application to Australia;218

e persons who present fraudulent documents without reason;219

e persons whose claim is considered to be 'manifestly unfounded';220

e persons for whom a reviewed or revised claim would be 'contrary to the national
interest';221

e other classes of persons who are determined by the Minister to not be eligible for merits

review,222

A preclusion from merits review opportunities completely denies the person the chance to give
any explanation for the adverse criteria that formed the grounds for their exclusion from review

in the first place.

Fast Track applicants who are not excluded are only eligible for limited review, conducted by

the Immigration Assessment Authority (IAA), rather than by the Administrative Appeals
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Tribunal (AAT),223 which hears all other migration and protection visa appeals.224 Unlike the
AAT, the IAA cannot overturn a decision; it can only affirm a decision or remit it for further

consideration.225

A fair hearing ensures a person knows the reasons for a decision made against them and offers a
right of reply to those reasons.226 In the asylum seeker context, merits review generally requires
‘fresh consideration of all aspects of a case, including new information or claims raised’.227
However, Fast Track applicants reviewed by the IAA are judged on the papers presented in their
initial applications. They are not afforded the opportunity to explain their case for the review.
The IAA is not required to give an applicant any information the Minister knew when assessing
the visa application.228 Nor is the IAA required to provide the applicant with any new
information relevant to their application that also applies to others, such as country of origin
information, effectively preventing an asylum seeker from defending their application by
responding to the information, even if it was the basis for confirming the decision to refuse their
visa.?29 If new information or reasons are submitted to the IAA by the applicant, the [AA is only
permitted to review that material in exceptional circumstances.23? Furthermore, the Fast Track
provisions are an 'exhaustive statement of the natural justice hearing rule’, meaning an
applicant’s presumed right to a fair hearing is removed and replaced by these explicit and

narrow provisions.23!

Internationally, short timeframes that have not allowed for a person to reasonably defend their
application at a review have been found to be systematically and unjustifiably unfair.232 In
Australia, where there is no right to respond or to know all of the information against one’s

application, asylum seekers experience even greater limitations of their right to a fair hearing.

Take Daniel,233 our fictional name for AFK16 above, who received a limited review by the IAA.
Daniel234 claimed he was not informed about four country information articles used by the IAA
as grounds to confirm the Minister’s decision in relation to his religious beliefs.235 The articles
made reference to a section of Iran’s Muslim-born population not practising Islam.23¢ The IAA
was ‘not aware of any information which indicated that such persons were subject to arrest,
significant physical harassment’ or other harm, and highlighted Daniel’s initial application
interview statement that he himself had not faced ‘problems’ due to his religious beliefs.237
Therefore, the IAA ‘was not satisfied...’ that Daniel ‘would face a real chance of persecution for

his lack of belief in Shia Islam were he to return to Iran’.238
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The issue is that the country articles were based on a class of persons; therefore, pursuant to the
Fast Track provisions, the information contained within did not need to be and was not
disclosed to Daniel23? for his consideration or response at review.240 This limit on the right to a
fair hearing was raised in Daniel’s24! case for judicial review brought against the Minister for
Immigration and Border Protection and the IAA. However, the Court found the IAA’s decision
valid because it was not required to disclose country information to Daniel242 pursuant to the

Fast Track provisions.243

Daniel244 also sought to bring a claim against the IAA for jurisdictional error for denying him
procedural fairness because the IAA did not consider the first part of his initial arrival interview
recording in its review (because it had not been given to the IAA by the Secretary of the
Department as it could not be found or had not properly recorded), and because the IAA did not
disclose to him or confirm the correctness or validity of a transcript provided in lieu of the
recording.24s The Court did not accept this claim, however, as they found the Fast Track
provisions intentionally exclude applicants from the common law right to the hearing rule as
part of procedural fairness.2z4¢ This meant that the Court determined it was not open to find that
the IAA had committed jurisdictional error because the IAA does not function within the

ordinary requirements of the right to a fair hearing.247

Given these circumstances, if the Charter had been in place, the Court would have likely issued a
declaration of inconsistent interpretation between the fast track provisions and the right to a
fair hearing, which was explicitly excluded for unauthorised maritime arrivals as part of the Fast

Track provisions.248

Purpose of limitations and impact of a Charter

The Fast Track provisions were introduced to efficiently and cost effectively manage protection
visa applications and their review, with the goal of ‘addressing the backlog of unauthorised
maritime arrivals’.249 This was intended to achieve ‘better outcomes’ for the asylum seekers
themselves and for Australian migration support services and to ‘acknowledge the diverse

range of claims from asylum seekers’.250

However, the Government also implied that the limited review rights were a punitive measure

for people who do not seek asylum ‘through lawful channels’,25! in order to deter people
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smugglers and discourage ‘unmeritorious claims’,252 which are an ‘an inefficient and costly use

of resources’.253

The Charter would have required parliament to consider and reconcile the limitations imposed
by the Fast Track provisions against their purposes. In this case, the right to a fair hearing is not
clearly linked to the first purpose — to process asylum claims efficiently for better outcomes
while adapting to complex claims. For example, a process that is designed to be expedient and
specifically excludes new information is badly designed to deal with the complexities of asylum

claims and achieve appropriate, safe and fair outcomes for asylum seekers.

Debate prompted by the Charter would have highlighted these inconsistencies, shedding light
on the fact that the provisions limit a person’s right to a fair hearing without creating an
efficient and effective process. Daniel2>4 waited three years for his original decision and was not
able to respond to information used by the IAA to confirm the decision of the Minister’s
delegate.255 If the Charter had been in place at the time of parliamentary debate on the bill, there
would have been more transparency about the potential for lengthy judicial review applications
challenging a mechanism that limits the right to a fair hearing but is not adapted to complex

situations and does not streamline the protection visa process.256

Under the Charter, the irrelevance of applying a retrospective and restrictive process to a
person who already arrived in Australia in order to prevent arrival through ‘unlawful means’257
may have also attracted greater discussion in parliament, potentially leading to a different
outcome in the legislation. Parliament may have considered the Fast Track process to be a
disproportionate limit to the right to a fair hearing that, by nature, could not achieve its

purported goals of efficiency and effective processing.

Parliament may have then considered options for less restrictive measures to process this group

of asylum seekers effectively and efficiently, such as:

e utilising the already functioning AAT rather than needing to develop and manage a
specific secondary process for certain applicants;258 or
e including the objectives of 'fairness’ or 'justice' in the [AA’s remit, similar to that of the

AAT and other administrative review bodies;259 and/or
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e requiring the IAA to disclose reasons and all new information to an applicant and
enabling review of new information provided by the applicant if it is received within a
fair and appropriate time frame; and/or

e ensuring a hearing is available to an applicant unless the IAA has already decided in the
applicant’s favour ‘on the papers’;2¢0 and /or

e enabling efficiency by allowing the IAA to set aside and replace a decision;26! and/or

e allowing applicants who have presented fraudulent, false or unfounded documents or
claims to explain these rather than automatically excluding them from review. Similar to
the explanations considered reasonable for other asylum seekers, acceptable
explanations could include any ‘undue financial burden’ caused by procuring real
documentation,262 or that the lasting effects of previous torture or trauma, including
anxiety or distrust,263 may have stopped them from being able to effectively present

their claim for protection.264

If the legislature truly intended for the measures to function punitively and to infringe the right
to a fair hearing, parliament would have needed to express this clearly after debating alternative

options suited to the purpose of efficient claim processing.

If the provisions had still passed, the Charter would enable and require both the IAA and the
Court (in the case of a challenge) to interpret the fast track provisions in ways that are
appropriate to meet parliament's stated aims and in line with human rights. For example, the
requirement for exceptional circumstances before the [AA can review any new information
from an applicant could be interpreted broadly, for example, to align with the right to a fair

hearing to achieve better, more effective and efficient processing.

Retrospective declaration that any baby born to an unauthorised maritime arrival is also

an unauthorised maritime arrival (and/or transitory person)

The Amendment Act clarifies that some babies born in Australia are immediately unlawful upon
their birth and are subject to the same detention, removal and ineligibility for protection visa
rules as people who arrived by sea — a process that was claimed to be implemented for the best
interests of the family and child, among other factors.265 The newborn baby provisions apply
where at least one parent is an unauthorised maritime arrival and/or transitory person26é
(without another parent who is a citizen or permanent resident). 267. 268 These provisions are
retrospective — they also apply to babies born before the commencement of the new laws and

invalidate prior but not yet determined visa applications made for babies in this situation.269 270
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In a worst-case scenario, the limitation may effectively make a baby born in Australia a stateless
person without protection options other than offshore detention. There is no explicit
requirement that the Government consider whether the newborn is a stateless person requiring
protection. Instead, the baby must be removed from Australia to regional processing,?7! even
when that means indefinite offshore detention for the child (if their parent arrived on or after

13 August 2012 and is not a fast track applicant).

Rights of the child

These provisions, which apply the punitive measures designed to stop asylum seekers arriving
in Australia by sea to newborn babies who were born in Australia or in the Australian migration
zone, impact negatively on the rights of the child.272 Ensuring that newborn babies are ‘liable for
offshore processing and unable to make a valid application for a visa in Australia where their
parents are unable to do so0’,273 resulting in the babies’ detention for unlawfully ‘arriving in
Australia by sea’ even though they were born and drew their first breaths in Australia, is not in
the best interests of those babies. Disallowing those babies from ever applying for permanent

protection in Australia is also not in their best interests.

Purpose of the limitations and impact of the Charter

The Charter would have facilitated debate about the proportionality of the limitations of the
rights of the child to the provisions’ purposes: to maintain the integrity of the regional
processing regime for unauthorised maritime arrivals274 and to preserve the family from
separation of children and parents, therefore protecting the child.27s The integrity of the
Government's policies on offshore processing of unauthorised maritime arrivals would be
unlikely to be considered a valid reason for such an extensive limitation of children’s rights. This
is particularly the case when the babies would not undermine the unauthorised maritime
arrival regional processing framework (as they did not actually arrive by boat) except for that

the provisions declare them to be unauthorised maritime arrivals.

While protection of family is an important right itself, protection of the family unit and,
therefore, the child’s interests in remaining with their parents, should not be used as a reason to
undermine the best interests of that child in actuality. The child’s best interests must be a

‘primary consideration’ in any determination or action involving children.27¢ This is the
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fundamental principle in both international and Australian law.277 Therefore, the practical effect
of the laws, which would require offshore detention for newborn babies, is not proportionate to

its stated purposes.

In considering less restrictive means to achieve the purpose of the provisions, parliament may

have considered the following.

@ If not a citizen by birth278 and not actually an unauthorised maritime arrival, the baby
could instead simply be considered to be an asylum seeker. This would allow the baby’s
parent(s) an opportunity to put forward a protection visa application on behalf of the
baby, which would then be evaluated on the facts and circumstances. This would also
facilitate the operation of the stated government perspective on the best interests of the
child in migration matters generally, ‘to give effect to the obligation to treat the best
interests of a child as a primary consideration in individual cases’.279

@ Parliament may have included measures to protect babies born in Australia to stateless
persons, in particular, from being considered unauthorised maritime arrivals and
stateless themselves. This may help to avoid the possibility of the baby being subject to
indefinite detention.

@ Without explicitly declaring the babies to be unauthorised maritime arrivals themselves,
Parliament or the Minister could make an exception for the families of such babies and

allow them to stay in Australia while they await processing.

The fact that on 18 December 2014, exactly two days after these explicit provisions had been
incorporated into the Migration Act, the Government announced only hours before the relevant
Plaintiff B9 ‘Baby Ferouz’ judgement (see sidebar) was released that it would allow (as a one-off)
baby Ferouz, and thirty other babies and their families in the same position, to apply for
protection through the fast track provisions, indicates that the Government itself was aware of

less restrictive and more publicly acceptable means.

It is clear that the Government at the time felt pressured. It is likely that the Charter would have
increased this pressure by supporting a more transparent and open public and parliamentary
debate of the Amendment Act, considering both whether it was suited to its purpose without

infringing the rights of the child, and whether other means were available.
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Finally, if the provisions had passed as they are now even with the Charter, the Minister,
Department and public officers would be required to continue to consider the best interests of
the child as a primary consideration in any determinations made in relation to babies and
children. This may equate to further exercises of Ministerial power to allow protection visa

applications for individual affected babies.280

In any case brought against the laws, the Court could further the ‘dialogue’ on these issues by
issuing a declaration of inconsistent interpretation with human rights. It would have been
difficult for the Court to find the amendments to be consistent with their own purposes, let
alone with the rights of the child or other fundamental human rights, such as the right to a fair
hearing. While this would not invalidate the provisions, it would continue an ongoing
communication between Australia’s judiciary, the Australian public, and the media about the
need for the Government to consider these fundamental human rights, including the right to a

fair hearing and the rights of the child.

3.2.4 Baby Ferouz Case: Plaintiff B9/2014 v Minister for Immigration and
Border Protection [2014]281

The provisions concerning newborns born in Australia must be analysed in the context of the
case of Plaintiff B9/2014 v Minister for Inmigration and Border Protection [2014],282 which was
decided by the Full Court of the Federal Court on 18 December 2014, two days after their
commencement. While not directly based on these provisions, the case examined the same
question raised in the context of a previous version of the Migration Act — whether a baby born
in Australia to stateless parents who had sought asylum by boat, and whose mother had been
transferred from detention in Nauru to a Brisbane hospital due to concerns for her pregnancy,

could be deemed to be an unauthorised maritime arrival.

The Court’s unanimous finding that baby Ferouz was, in fact, an unauthorised maritime arrival
rendered his protection visa application invalid. This decision would have seen Ferouz and his

family sent to Nauru if not for the last-minute exercise of Ministerial discretion.
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Interpretation of the legislation and impact of a Charter

The Court did not include any analysis of whether the declaration would be a breach of Ferouz’s
rights and liberties, save for a brief observation that ‘this is not a case of overthrowing
fundamental rights or departing from the general law’ in the same sense as the human rights
precedents raised by Ferouz’s counsel.283 There was no mention of the right to a fair hearing or
the rights of the child, or any other particular limited rights or liberties, and no review of the
less restrictive means that could have been taken (for example, ensuring the newborn is not
considered an unauthorised maritime arrival as the child did not actually arrive by sea, or
declaring the child to be an unauthorised maritime arrival but expressly excluding them from

regional processing and detention or by moving the whole family into the fast track regime).

The Charter would have had a significant impact on this judgement as it would have required
the Court to consider the provisions in the context of human rights. Instead, the case was
decided based on other principles of statutory interpretation: whether the parliament meant a
birth to be considered ‘entering Australia’ for the purpose of defining a person as an
unauthorised maritime arrival.28¢ The Court deduced that because baby Ferouz was a non-
citizen who had not entered Australia by aircraft, he must be an unauthorised maritime arrival
who entered Australia by sea because sea arrival was the only other option provided for by the
legislation (even though this conclusion created a legal fiction).285 [f the Charter had been in
place, the Court would have needed to consider the provisions in the context of the right to a fair
hearing, the right to liberty, the right to equality and non-discrimination, protection of families

and children, and the rights of the child, including the right to a nationality.

It is doubtful whether the Court could have construed the provisions in the same way had the
Charter been in place. As the Court highlighted, there was nothing explicit in the relevant
Explanatory Memorandum about babies of unauthorised maritime arrivals born in Australia
also being declared to be unauthorised maritime arrivals, therefore, subject to regional
processing and detention.286 The purpose of the particular provisions was interpreted from the
fact that the Explanatory Memorandum stated that ‘all arrivals in Australia by irregular
maritime means will have the same legal status regardless of where they arrive, unless they are
an excluded class or otherwise exempted' to reduce the likelihood of risks taken to reach

Australia.287

Because the judgement drew on statutory presumptions to reflect a purpose that was not

explicit, 288 there is a strong likelihood that the Court would have interpreted the provisions
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differently if it had been required to do so in a way that reflected human rights so far as

possible, as per the interpretive provision of the Charter.289

Right to equality and non-discrimination

Unlike a permanent protection visa holder, a person with temporary protection has no
assurance of continued protection and no right to sponsor family members to come to Australia,
or to even leave to be reunited with family members, as this would breach the terms of their

temporary visa.

The Amendment Act, through changes to the Migration Regulations 1994, prohibited select
groups of asylum seekers from ever being eligible for permanent protection in Australia. Any
person who arrived in Australia unlawfully, (i.e. without a valid visa) or who had ever received a
temporary protection, safe haven or humanitarian visa2% was made ineligible for permanent
protection. This change included those who arrived unlawfully by aircraft as well as boat;
however, there are relatively few people who arrive by air without a valid visa to enter Australia

as they are generally stopped before getting on the plane.

It retrospectively applied to any unlawful arrival who was, at the time of the commencement of
the Amendment Act, waiting for a response in relation to their previously submitted permanent
protection visa application by ‘converting’ any application of an unlawful arrival to a temporary

protection application.29!

This change enabled only those who arrived with a different type of valid visa, for example, a
student visa, a tourist visa or a working holiday visa, to be eligible to apply for a permanent
protection visa. If a person lawfully arrived in Australia on a student visa, and then overstayed
that visa and therefore became an unlawful non-citizen, that person would still be eligible to
apply for permanent protection. However, if a person was fleeing persecution and, due to this
persecution, was not able to obtain a passport which is required to gain an Australian entry visa,

they would not ever be able to access permanent protection in Australia.

This limitation could be seen to discriminate against people on the basis of race, country of

origin, nationality or social origin; particularly against those who were seeking asylum from an
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area of conflict, or from a country where they are not recognised. In any of these cases, it is
much less likely that the asylum seeker would have the time, resources and/or necessary
stability and security to gather the government documentation necessary to apply for a valid
entry permit to Australia. Therefore, discrimination on the basis of unlawful arrival, as opposed
to unlawful status in Australia, could be imputed on the basis of race, country of origin,

nationality and/or social origin.292

The Government stated that this differential treatment is not discriminatory because the
distinction is based on ‘reasonable and objective criteria...[that being] whether or not the
individual entered Australia illegally’.293 However, Australia is a signatory to the Convention
Relating to the Status of Refugees and 1967 Protocol Relating to the Status of Refugees,?294 295
which confirms that illegal arrival must not be considered illegal if the arrival is for the purpose
of seeking asylum.29% It thus follows that for every case in which a person arriving in Australia is
a genuine refugee, determining them to be ‘illegally entering’ would be in breach of these
international laws, and would call the objectivity of the criteria into question. If the Charter had
been in place, these concerns and considerations would have been live issues, able to be
considered by parliament, decision-makers, and the judiciary when considering individual cases

and the laws in general.

Purpose of the limitations and impact of a Charter

The purposes of creating a roadblock to permanent protection was to clarify that permanent
protection is not available for any person who ‘travel[s] to Australia illegally’297 and ‘to maintain

the integrity of Australia’s migration system’.

The Charter would have required parliament to debate the tenuous relationship between the
purpose of making it clear that unlawful arrival precludes a person from permanent
protection298 and the retrospective nature of the provisions. As noted in an Australian Law
Reform Commission report on rights and freedoms, ‘it makes little sense to apply these changes
to people who could not possibly have known that they would be eligible for temporary
protection only should they arrive without a visa and thus could not possibly have been

deterred’ by these new laws.299
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Should a Charter have been in force, the Government would have likely considered maintaining
the continuation of the previous permanent protection visa process and criteria rather than
implementing this sweeping measure based on a perceived characteristic of each asylum seeker,
which is out of proportion to the limitations it imposes on the right to equality and non-
discrimination. This would allow those found by the Department of Immigration and Border
Protection to be in need of permanent protection to continue to reside in Australia for their
lifetimes and those granted initial temporary protection visas the opportunity to apply for
permanent protection if it is found to be warranted once a specified period of time has elapsed.
This would enable the Department to consider the individual protection needs of each applicant,
rather than issuing a blanket ban on permanent protection for certain perceived types of people

(i.e. those people who seek asylum without a visa).

However, if parliament did pass the provisions, if challenged, the Court would likely declare the
provisions to be inconsistent with human rights, since the basis of arrival of an asylum seeker
may be a characteristic typically found in asylum seekers of a particular nationality, country of
origin, social origin or other, which would impute discrimination in the provisions. A
declaration of inconsistent interpretation would further promote public and parliamentary
debate on the prohibition. However, while a Charter may enable a person to receive a remedy
for discrimination inconsistent with its protections, this would not, in itself, invalidate the law

or section.

Conclusion

Overall, the Amendment Act places severe limits on both the right to a fair hearing, the rights of
the child and the right to equality and non-discrimination through measures that are
disproportionate to their stated purposes. The Charter would have had an impact on the way
that parliament considered the new laws more demanding on the government to consider
alternative, less restrictive measures to achieve the intended purposes and to at least justify and
be transparent about the limitations of rights. It is likely that the Amendment Act may not have
passed in its current form. If it had, the Charter would require entities such as the IAA and the
Minister for Immigration and Border Protection, as public authorities,3%0 to consider human
rights when making determination and exercising their discretion. It would also ensure the
Court would review any challenged provisions with an eye towards human rights, ensuring that

the practical implications of, and alternatives to, such laws were highlighted, and requiring the
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interpretation of the laws in line with human rights rather than considering only their strict

legality under the Constitution.

3.3 National Security

Counter-terrorism has been a central dimension of Australian national security legislation since
the September 11, 2001 terrorist attacks.301 This area of law enjoys bipartisan support which
has been aimed at ‘weeding out the terrorist contagion’,302 as was emphasised by Prime
Minister Malcolm Turnbull in his address to the parliament when he stated that ‘security is a
prerequisite to the trust and confidence that allows a diverse and free society to flourish’.303
However, in this framework human rights are not provided adequate and proportionate
consideration. As distinct from the criminal law which seeks to punish those who have
committed a crime, national security legislation intervenes at a much earlier stage, which is

justified by terrorism’s ‘potential for catastrophic damage and loss of life.’304

Among a myriad of other reforms, the anti-terror environment has led to the establishment of
two fundamental national security ‘legislative planks’.3%5> These reflect amendments to the
Criminal Code 1995 (Cth) and the Australian Security Intelligence Organisation Act 1979 (Cth),306
which provide wide-ranging powers to law enforcement such as the powers to enhance
surveillance, enter private premises, and control the movement of Australian nationals in
designated areas overseas. Despite the justification that such measures are ‘a reaction to a
temporary exceptional state of affairs’,307 laws are continually strengthened rather than wound

back, and as such, have become an entrenched aspect of Australia’s legal framework.

Australia has been at an ‘elevated level of threat since September 2014’, during which time
there have been ‘four attacks and eleven successful major disruptions’.398 As the laws enacted
are intended to reflect ‘the most robust and proportionate response possible in the current
threat environment’,3%° the following analysis serves as an aid in this process as a means of
ensuring that the legislative measures proposed are ‘carefully tailored to the level of the

threat’.310

3.3.1 National Security Legislation Amendment Act (No 1) 2014 (Cth)

The National Security Legislation Amendment Act (No 1) 2014 (Cth) (‘the Act’) was enacted to
‘modernise and improve’ the legislation which ‘governs the activities of the Australian

Intelligence Community (AIC)’.311 This piece of legislation seeks to meet the technological
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advancements employed by suspected terrorists, which ‘make the detection and interception of
terrorist communications far more difficult’.312 The amendments in this Act focus directly on the
powers and scope of the Australian Security Intelligence Organisation (ASI0) and the Australian
Security Intelligence Service (ASIS). This is achieved by a number of provisions which
streamline ASIO’s warrant-based intelligence collection power, strengthen ASIO’s capability to
conduct intelligence operations, and seek to limit disclosure relating to the collection of

intelligence.313

The Charter would require Ministers to consider the impact national security legislation would
have upon individuals and their fundamental human rights. The following analysis seeks to
highlight the considerations that Ministers are required to take into account to ensure their
constituents are protected and do not have their rights unjustly limited. For the purpose of this
report a hypothetical Minister from the seat of Bruce, in suburban Melbourne, Victoria, has been
created, to highlight the additional factors for consideration a Charter would bring to Ministerial

decision making.

The member for Bruce is a member of a major political party, who was elected to promote the
interests of his electorate, which encompasses the Melbourne suburbs of Wheelers Hill,
Springvale, Noble Park and Dandenong. This seat is 'one of the most racially diverse in the
nation'314 and reflects the growing migrant population which the member for Bruce represents.
The protection of national security is of bipartisan concern, and as such, party politics are not
significant considerations. However, ‘striking a balance’315> between protecting national security
whilst ensuring basic human rights are protected is a key figure stone of the Member’s political
platform.

National security is a significant concern for the member as anti-terror raids have taken place in
other areas of Melbourne,316 and his electorate is concerned that they may be targets. The
member for Bruce is determined to ensure that the protection of national security does not
unfairly limit the human rights of his constituents. The Charter would empower the member
with a proportionality test to ensure that limitations on human rights are absolutely necessary
to protect national security. In addition, with the aid of the Charter, the member for Bruce will
be able to present less restrictive means of achieving the same national security outcome, when
voting on bills in Parliament. This will allow him to emphasise the interests of his electorate

while debating significant national security amendments.
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Right to privacy

Computer access warrants31?
The Act equips ASIO with new broad powers enabling it to access the data of multiple

computers belonging to the same person, found on the same premises or under the same
computer network, without the need to apply for separate warrants. Where this is not possible,
the Act facilitates the use of an ‘innocent’318 third party computer, in order to obtain the
information.319 It is a significant shift from previously existing law, as an issuing officer should
‘be satisfied’ that there are reasonable grounds for suspecting that evidential material will be
found under the search granted by warrant.320 Where ASIO is able to search multiple computers

across one network, this removes consideration of whether reasonable grounds exist.

Such a provision means that ASIO is able to enter people’s homes to search all the computers on
a home network, and, where required, search the computers of friends, without any substantial
legal oversight of whether this is necessary. While this amendment seeks to meet the
requirements of ‘advancements in technology’,32! recognising that applying for separate
warrants and needing to enter the same premises on multiple occasions is inefficient, it is a
significant intrusion into the privacy of the individual. It does not provide a system of
protections322 to ensure that interferences with privacy are proportionate to the aim of

gathering intelligence.

In addition, international law, such as the German case of Klass v Germany323 should be
considered when assessing the validity of privacy provisions. This case stated that ‘states may
not, in the name of the struggle against...terrorism, adopt whatever [surveillance] measures they
deem appropriate’.324 Based on this analysis, a Charter would have required consideration of
alternate means of obtaining information without substantially interfering with the right to

privacy. These could include:

@ Interferences could be limited to those which are ‘minor or inconsequential’,325 and
therefore do not substantially compromise an individual's privacy.

@ A higher threshold for granting search warrant applications could be implemented, so
that only ‘circumstances [which] are sufficiently serious’ to justify the collection of

information permit intrusions into a person’s privacy.326
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Surveillance device warrants32?

The amendments relating to the issue of surveillance device warrants seek to ensure that ASIO
is no longer required to obtain separate warrants to listen and track suspects. This amended
process has the potential to ‘dilute existing safeguards’,328 as an applicant will no longer be
required to demonstrate the need for each intrusion into someone’s privacy and will be issued
with a single broad warrant to cover all manner of surveillance methods. This is a significant

incursion into privacy as it seeks to limit legal oversight in favour of strategic expediency.

The Charter would prompt parliament to consider the need for additional legal oversight,
including options such as:

@ Aless restrictive approach to mirror the previous warrant process, wherein a new
warrant would be required by ASIO officers in ‘every instance in which there is a
significant change in circumstances’.32° This would include instances where the
premises has changed or where the individual named in the warrant has altered.330

@ The implementation of a privacy impact test to ensure that privacy is not
disproportionately interfered with. The implementation of this test would require the
issuing authority to consider whether access to private data would deliver a benefit to
the investigation and the extent to which the privacy of any person will be

compromised.331

Freedom of expression

Unauthorised disclosure of information332
The ‘unauthorised disclosure of information’ is stipulated as a criminal offence, punishable by
five years imprisonment. This has been implemented to ensure that the disclosure of
information relating to a special intelligence operation is controlled, and does not detrimentally
impact ASIO activities. However, this provision is wide in scope and has the potential to impact
‘whistleblowers, journalists, or lawyers seeking to disclose information about suspected
wrongdoing’.333 This means that journalists seeking to report on ASIO wrongdoing could be
silenced, and as such has the potential to isolate ‘serious abuses of government power from
public scrutiny’.33¢ The Charter would also enable international guidelines to be raised as a
framework for how the freedom of expression can be permissibly limited. As per the
Johannesburg Principles, this is quite a high threshold as in order for expression to be a threat
to national security, it should encompass the following characteristics:

(1) Intend to incite imminent violence

(2) Is likely to incite such violence and
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(3) There is a direct and immediate connection between the expression and the likelihood
or occurrence of such violence.335
Based on this analysis, the following less restrictive measures could be considered under a
Charter:
@ Only information ‘likely to endanger health or safety of any person’ or detrimentally
impact a security operation336 should be prohibited.
@ Public interest exemptions should be implemented where the importance of information
‘outweighs the harm’ that results from its disclosure.337
@ Exemptions should also apply where individuals seek legal advice, to ensure that they

are able to understand their legal rights without fear of prosecution.338

Such amendments would ensure that the disclosure of information to protect national security
remains an offence, and specifically targets individuals who intended to endanger national

security, without limiting the genuine freedom of expression.

Liberty and security of the person

Use of force under search warrant339

The right to security of the person is impeded under the Act, as the Minister is able to authorise
‘the use of any force against persons and things that is necessary and reasonable’ under a search
warrant.340 The amendments clarify that the use of such force is not limited to the means of
entry, and, as such, may be used at ‘any time during the execution of a warrant’.341 This means
that an individual could be restrained in any way deemed reasonable in the circumstances by
ASIO when they enter and search a premises. Such a provision seeks to ensure that ASIO is able
to fulfil its functions under a search warrant, and collect the relevant data with efficiency and
without interference. This power does not apply when force is unreasonable and unnecessary,
and will remain subject to general criminal and civil penalties.342 While assurance that ASIO
operations can be conducted without obstruction is necessary, the provision permitting the use

of force limits the right to ‘bodily and mental integrity’.343

The right to security of the person can only be limited in circumstances of public emergency and
to the extent which reflect the ‘exigencies of the actual situation’.34¢ With this in mind, the
Parliament would be required to consider whether this provision meets the public emergency
threshold, or whether less restrictive means could be adopted to achieve the same purpose

without threatening liberty and security of the person.
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It is likely that the Parliament would find that the current amendments do not reach this
threshold as they are implemented for an indefinite period of time, and do not seek to address
any particular threat. Based on this analysis the following less restrictive means could have
been raised:

@ The use of force by ASIO officers could be limited to property and not individuals. Such a
provision is ‘more appropriate’ and underlines the recognition that police officers are
trained to restrain individuals in this manner, while ASIO officers are not.34> While ASIO
would be unable to exercise force, the AFP or accompanying law enforcement officers

would have the authority to do so.

3.3.2 Counter-Terrorism Legislation Amendment (Foreign Fighters) Act

2014

This legislation was enacted as a means of addressing the security threat posed by ‘the return of
Australians who have participated in foreign conflicts’34¢ or had participated in training with
designated extremist organisations. The Act seeks to strengthen counter terrorism by
restricting the movement of Australians into foreign areas designated as terrorist hotspots,
creating offences for advocating terrorism and cancelling welfare payments to ‘persons
involved in terrorism’.347 This is primarily achieved through amendments to the Criminal Code

1995 (Cth).

The threat posed in 2014, when this legislation was enacted, continues to be relevant to this
day, as Prime Minister Malcolm Turnbull recently emphasised that ‘as Daesh348 loses ground,
many hundreds of foreign fighters in Syria and Iraq may seek to return to their countries of
origin’.349 This means that the ‘international security environment has flow-on effects for
Australia’s domestic threat environment’,350 which is said to justify the expansion of counter-

terrorism legislation to monitor the movements of Australian nationals overseas.

Right to privacy

Delayed notification search warrant3s.

The delayed notification search warrant stipulates that notice does not need to be provided at
the time of entry and search of a premises and can be provided at a ‘later time’.352 This is
implemented to ensure that suspected terrorists are not alerted to ongoing investigations, as
this may jeopardise the outcome.353 Prior to issuing a delayed notification warrant, the issuing

officer is required to ‘have regard’ to any alternative means of attaining the information and the
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extent to which privacy will be curtailed.35¢ This provision is an intrusion into the right of
privacy, as ‘having regard’ to alternative means of collecting intelligence does not require those
alternate means to be adopted. This is likely to be of concern to members of Parliament, as a
lack of checks and balances may result in people feeling unfairly targeted and unsafe in their

homes.

Had this amendment been subject to the scrutiny of the Charter, alternate means of achieving a

similar outcome would have been considered in the process of debate:

@ A ‘necessity test’ could be applied to identify whether alternative means of intelligence
gathering are available,355 ensuring this warrant only applies in exceptional
circumstances.

@ Anissuing officer may also be required to consider the limitation of the right to privacy,
when having regard to any alternative means of obtaining information, and to adopt

those means whenever they are more proportionate to the limitation of the right.

Control Orders3sé

A control order has the ability to stop a suspect from being in certain areas, accessing
technology such as the internet, and communicating with particular people.357 The control order
regime seeks to limit the threshold requirement to a member of the AFP ‘suspecting’ that a
terrorist threat is possible, without needing to prove evidence of a particular threat.358 While
control orders are necessary to curtail threats to national security, the reduced threshold is a
disproportionate incursion into the human right to privacy. The reduced threshold contradicts
the proposals put forward by the Council of Australian Governments (COAG) Review, which

stated that control orders should not be sought on the basis of mere suspicion’.359

This amendment could mean that individuals would have their movement and internet access

restricted, without any substantial proof that this is necessary.

The Charter would therefore require less restrictive means to be considered, such as:
@ The standard of proof being altered from ‘suspects’ to ‘considers,’ requiring the member
of AFP seeking a control order to have evidence beyond suspicion of a national security

threat to ensure that the right to privacy is not arbitrarily limited.360

53



Right to social security

Cessation of welfare payments361

The right to social security is limited by the Counter Terrorism Act, which stops the payment of
welfare to individuals suspected of terrorism related offences. This is applicable to provisions
which seek to remove family assistance, parental leave or partner pay based on security
grounds. The purpose of such limitations is deemed necessary as a means of ensuring that the
Government ‘does not support individuals who are fighting or training with extremist
groups’,362and, as such, the cancellation of welfare payments will be applied ‘where it is
appropriate or justified on the grounds of security’.363 In addition, there is no requirement to
provide reasons for a decision to cancel payments, based on the recognition that such decisions
will be made with the use of ‘highly classified’ security information, which ‘if disclosed to an

applicant may put Australia’s security at risk’.364

These amendments mean that families who are already doing it tough would be faced with

additional pressures when their family assistance payments are declined.

The Charter would empower members of parliament to consider less restrictive options which
would not have an impact upon the broader family dynamic35:

@ Provisions enabling designated nominees to receive payments could be extended to all
family payments,3¢6 rather than applicable only to family assistance payments as is the
current circumstance. This seeks to ensure that while the purpose of preventing state
funded terrorist activity is protected, it does not detrimentally impact innocent families
members.

@ In addition, ‘sufficient’ information could be provided to ensure the individual is aware
of why payment of social security was cancelled.3¢” This ensures that review of this
cancellation can be sought, as the individual understands the basis on which the

decision was made.

Right to liberty and security of the person

Lowering of the arrest threshold368

A constable is able to arrest a person without warrant where there is suspicion on ‘reasonable
grounds’ that the person has committed or is committing a terrorism offence.3¢? The ability of a

constable to arrest an individual on the basis of mere suspicion limits the right to freedom from
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arbitrary detention. This amendment seeks to ‘allow police to intervene and disrupt terrorist

activities’370 at a point as early as possible, as a means of preventing attacks from occurring.

As this threshold is implemented to address the prevention of terrorism offences, this is likely to
meet the public emergency threshold attached to this right.37! However, despite this, the
provision is not proportionate to the right of liberty and security of the person, as the reasons
for and purpose of the arrest can be unclear, and fundamentally, ‘reasonable suspicion’ ‘is an
inadequate standard of proof for arrest under international law’.372 This would be a significant
consideration for members of parliament, as this amendment could result in constituents

feeling unfa