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Introduction

Australia is locking up women in increasing
numbers. In Victoria, the rate at which women
are being imprisoned, especially Aboriginal
women, has risen sharply in recent years and is
increasing at a faster rate than for men.

This problem is not new. For decades,
researchers and advocates worldwide have
drawn attention to the increasing criminalisation
of women, the reasons behind it and the need to
find alternatives to prison. We know that:

e Women enter prison for less serious
offences than men and spend short,
disruptive periods in custody;

e Women are more likely than men to be the
primary carer of dependent children when
they’re imprisoned;

e The majority of women in prison are
themselves victims of violent crime;

e Trauma from high rates of sexual assault
and family violence push women into
poverty, homelessness, drug use and
contact with the justice system; and

e Imprisonment doesn’t reduce crime. By
cutting women’s access to housing,
services, medication and family contact,
incarceration increases the likelihood of
further contact with police and prisons.

Most women charged with criminal offences
require support, rather than incarceration.
Prisons — designed primarily for men - only act
to derail women’s lives and those of their
children.

In recognition of the different profiles of women
charged with criminal offences, in 2010 the
United Nations established international
standards for the treatment of women in the
justice system. The Bangkok Rules’ require
governments to cater more effectively for
women’s needs and to make laws and policies
that divert them from prison.

Despite these international obligations - and
even though the crime rate in Australia is falling
- Victoria has increased the use of prison for
women. While it's welcome news that the
Victorian Government has committed to an
upgrade of facilities at the Dame Phyllis Frost
Centre, Victoria’'s maximum-security prison for
women,? the scope of work announced in March
2021 includes an increase in bed capacity. This
suggests that women’s incarceration rates are
not expected to reduce.

This fact sheet tells the story of criminalised
women, their experience of the justice system,
and the disproportionate harm caused to
individuals, families and the wider community
when women are imprisoned. It offers
suggestions for more effective and humane
ways to respond to women, and ultimately, other
vulnerable people appearing before our courts.?

Developing specific justice responses for women
would minimise the disproportionate harm, or
‘double punishment’ which women currently
experience in the criminal justice system. It
would also increase the likelihood of reducing or
avoiding women’s repeat engagement with
police, courts and prisons.
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Drivers of women’s contact with the
justice system

Women’s complex and interrelated support
needs often intersect, compounding
disadvantage for women experiencing trauma
and poverty.

Women as victims of crime

Almost all women in the prison system have
histories of sexual, physical or emotional abuse
occurring in childhood and as an adult.
Experiences of trauma are nearly universal
among women in prison, with an estimated 77%
to 90% having prior trauma exposure.*

Figure 1: Proportion of women in prison who
have been victims of sexual, physical or
emotional abuse

Source: Johnson, 2004

These experiences of victimisation are directly
linked to high rates of trauma, and when left
untreated, to the reasons for women entering,
and re-entering prison.®

Aboriginal women who are in custody have
sustained more physical injuries from violence
than non-Aboriginal women and are more likely
than men in prison to have acquired brain
injuries (ABIs), in part related to family violence.®

Trauma and mental ill-health

Women entering Victorian prisons, especially
Aboriginal women, have high rates of mental ill
health and substance dependence, both of
which are associated with past experiences of
violence and abuse.

We have known since the Royal Commission
into Aboriginal Deaths in Custody (RCIADIC)
report in 1991, that mental health is a critical
factor in Aboriginal criminal justice system
involvement.” Recent research suggests that,
three decades on, little has changed and that
Aboriginal women carry a particularly heavy
mental ill health burden.®

In one study, 92.3% of a sample of Aboriginal
women presented with a form of mental illness,®
and 46% met one criterion of PTSD (compared
to 14.7% of Aboriginal men).°

Criminalised women are more likely to
experience suicide attempts and substance
overdoses,"" and face an increased risk of
premature, unnatural death following their
release from prison.’> Women in UK prisons
have been found to have five times the rate of
self-harm as men.'®

Drugs and alcohol

The link between women’s justice involvement
and substance dependence is a particularly
strong one.’ Research confirms strong links
between childhood sexual abuse, mental illness,
lack of housing and substance dependence —
suggesting that substance dependence may be
one step on the path from victimisation to
offending, rather than a “cause” of offending.’®

Women in prison are more likely than men to
have committed offences while under the
influence of substances, or to support their
substance dependence. For women serving a
second or subsequent sentence, 90% of their
offences have been found to be related to drug
and alcohol dependence.®

Substance related female offending is also fast
becoming an entrenched issue. The proportion
of women whose imprisonment is associated
with a drug-related offence increased from
nearly 15% in 2008 to 24.4% in 2018 and is
associated with increased use of ice."”
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This is an issue of significant concern for
Aboriginal women and is linked with experiences
of trauma. A 2013 Victorian study found that
93.9% of Aboriginal women in prison reported
current substance dependence. '8 Rising rates of
crystal methamphetamine or ‘ice’ use, alongside
very high prevalence of serious mental iliness,
have been found to be associated with
Aboriginal women’s contact with the criminal
justice system.?

Poorer physical health

According to the Australian Institute of Health
and Wellbeing (AIHW), women entering
Australian prisons have considerably poorer
physical health with close to half (45%) found to
have a chronic health condition, compared to
28% of men. They are also less likely than men
to have consulted a doctor in the previous 12
months, and given they are in custody for shorter
periods, find it harder to access treatment and
support while in prison.2°

Aboriginal women involved in the justice system
are also likely to experience other health issues,
including diabetes, heart attack and stroke,?' as
well as high rates of reproductive health
problems, many of which were associated with
gendered violence.??

Housing needs

Difficulties accessing safe and affordable
housing, including for their children, is a key
factor in the ‘constellation of circumstances’
driving women into criminalisation.?® In Victoria,
the state with the lowest proportion of social
housing stock in Australia,?* this is a long-
standing and deepening issue facing women.

A Victorian Parliamentary Inquiry in 2010
identified housing as “the most overwhelming
problem” facing criminalised women, and one
closely linked to women’s offending and
reoffending. The Committee referred to evidence
of women being placed on remand or having
release from prison postponed purely due to lack
of available housing.?® Ten years later, little has
changed?® except perhaps the scale of the
problem.

We know from research in the UK, USA and
Canada that accommodation is essential for
women to transition successfully from prison and
to be reunited with children placed in care during
their incarceration.?” However spending even a
short period in custody can result in loss of
housing and even possessions. Estimates from
the UK suggest this is the case for around a third
of all women in prison.?8

UK researchers have also estimated that stable
accommodation could reduce the risk of re-
offending by 20%.2° This is supported by women
interviewed in prison who indicate that early
support to find housing would have prevented
them from offending or reoffending.3°

As well as housing stock being limited, women
with a criminal record, multiple support needs
and little or no record of stable tenancy, face
additional barriers when seeking appropriate
accommodation. A study of women leaving
Silverwater Prison in NSW over a 12-month
period found that only 12% had stable housing
on release from prison.3

In Victoria, men have access to a residential
program to help in the transition from prison to
the community but there is no equivalent service
for women. Women also have limited access to
gender-specific  and  culturally  relevant
residential treatment programs that
accommodate children.

The context of women’s offending is very
different to men’s

Women tend to be charged with less serious
offences - such as property or economic crimes
and low-level drug offences and have fewer
previous convictions.3? This makes women
good candidates for programs that divert them
from short, damaging periods in prison and link
them with supports in the community.
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Figure 2: Comparison of most serious charge
for male and female prisoners at June 2019
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Wider community harm results from
imprisoning women

Incarcerating women is in effect a “double
punishment”, both in terms of the impact of
incarceration of women,** and the wider impact
that the disruption of women'’s child rearing and
other caregiving roles has in the community.

In 2018, the Prison Reform Trust estimated that
17,240 children are separated from their mothers
as a result of incarceration every year in the
UK.3®

Even short periods of separation can have
profoundly devastating impacts on the mother-
child bond.3¢ Women in prison who lose custody
of their children are at higher risk of self-harm,3”
and are more likely to return to custody than
women whose connection with their children had
been supported.38

There are, of course, significant consequences
for children separated from their mothers,
particularly where a woman who is the sole or
primary caregiver is imprisoned.®

In addition, wider social impacts of the disruption
in children’s lives include where children
separated from their mothers are placed in out of
home care — a well-recognised pathway to the
youth justice system and a lifetime of
dependence on the justice and social service
systems more broadly.*°

Imprisonment is also likely to impact
disproportionately on Aboriginal women’s
responsibilities for other children and extended
family across kinship networks.*' This has
significant down-stream implications for child
welfare and family cohesion.

Doing things differently
e Housing

Women leaving prison or at risk of
imprisonment need priority access to public
housing, combined with case managed
supports responsive to their multiple needs.
Studies in the UK indicate than even resource-
intensive housing support costs less than the
expense stemming from imprisonment and
associated harms.*?

e Integrated support in the community

The Together Women Project in the UK and
the Miranda Project in NSW are initiatives that
provide early, holistic and practical support in
the community for women experiencing
multiple, co-occurring needs.

These hubs link women with the services and
supports required to avoid criminal justice
involvement, establish safe and stable lives
after release from prison, or successfully
complete bail, parole or court ordered,
community- based sentences.

Victoria’s gendered prison problem is
growing

While making up only a small percentage
of the Victorian prison population (around
7%), women, are being imprisoned at a
much faster rate than men.

In the 10 years to June 2018, the number of
women in prison in Victoria increased by close to
138%, compared to an 81% increase in the male
prison population over the same period.*3

In 2020, a temporary drop of almost 30% in the
female prison population occurred following the
introduction of COVID-19 risk management
measures in prisons.** However, the number of
women in prison in Victoria is again on the rise.*>
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Aboriginal women are the fastest growing
group in Victorian prisons.

The number of Aboriginal women entering prison
in Victoria more than tripled between 2012 and
2018, and the rate at which they are
imprisoned has more than doubled in the last 20
years.*’

Figure 3: Increase in the number of Aboriginal
and Torres Strait Islander women received into
prison, 2012 - 2019
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Source: ClJ analysis of prison data*®

By 30 June 2019, close to 14% of all women
entering custody identified as Aboriginal or
Torres Strait Islander, up from 7% in 2007.4° This
is despite Aboriginal people constituting 0.8% of
the Victoria’s general population. >

Australia’s track record on female
imprisonment rates does not compare
favourably with comparable countries.

While the increasing rate of imprisoning women
is part of a world-wide trend, the most recent
data from the World Prison Brief shows that
Australia imprisons more women per 100,000
head of population than Canada, the UK, and
many European countries.

In fact, the Australian prison population is
increasing at a faster rate than many other
developed countries, ' doubling in size between
2000 and 2019.

Victoria recorded the highest annual increase of
inmate numbers between 2012 and 2019 than
any other state or territory in Australia.>? This has
seen Victoria move from having one of the
lowest incarceration rates in the world in 1992 to
one of the highest in 2018.%3

High rates of imprisonment across Australia is
associated with disproportionate rates at which
Aboriginal  Australians are incarcerated.
Researchers have concluded that Australian
Aboriginal people are the most incarcerated
group in the world.>*

A culture of incarceration — How did we
get here?

Why are we locking more women up when
the crime rate is dropping?

While there are complex and inter-related
reasons for the growing female imprisonment
rate, there is no evidence to suggest that women
are committing more crime, or that their
offending is becoming more serious.%

In fact, the proportion of women entering
Victorian prisons on remand who were charged
with violent crimes or ‘offences against the
person’ dropped by 7% between 2012 and
2018.%6

The irony is that imprisonment continues to
increase even though the crime rate in general is
falling.5”

Figure 4: Adult imprisonment rate per 100,000
adult population, Victoria 2010 - 2020
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Figure 5: Percentage changes in rates of
recorded theft offences, Victoria, 2001 — 2017
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Figure 6: Recorded rates of homicide and
related offences, Australia 2001 - 2017
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Community fear of crime is high despite
evidence of a falling crime rate

As is the case in many other countries, most
Australians believe the crime rate is increasing
despite evidence to the contrary, 0 and almost a
third believe it is increasing a lot.®" Media
coverage of high-profile incidents of violent
offending contributes to this misconception.

Governments commonly respond to community
fears about crime — even when these fears are
based on misconceptions - with ‘tough on crime’
policies.®? This results in increasingly harsh laws
and policies that can sweep people charged with
low-level offences into prisons.

2017

Aspects of the way the criminal justice
system works is contributing to the
growing female imprisonment rate

Despite having a women-specific correctional
policy in place in Victoria since 2005, laws,
policies and practices in various parts of the
justice system are contributing to the increased
criminalisation of women.®?

Policing: Police policy and practice® has a
direct impact on the number of people being
arrested and prosecuted, and the rate at which
particular groups of people interact with the legal
system, rather than receiving a caution, a fine, or
being referred to a diversion scheme.

For example, there is clear evidence of
discriminatory policing practices involving the
disproportionate use of prosecution against
Aboriginal people in Australia. A recent NSW
study found that over 80% of Aboriginal people
arrested for possession of small amounts of
cannabis were prosecuted, compared with just
over 52% of non-Aboriginal people arrested for
the same offence.%®

Similarly, Aboriginal women are more likely to
face imprisonment for minor offences such as
disorderly conduct; minor property and traffic
offences; and breach of court orders.%®

There are also growing concerns that reforms to
improve family violence policing practices that
have resulted from RCFV recommendations®”
may be having a counterproductive effect for
women more generally. Women'’s Legal Service
Victoria has reported that, in a sample of client
case files involving women who were initially
named as perpetrators on police applications for
Family Violence Intervention Orders, 57% were
found to be victim/survivors.58

Getting bail: Victoria’s restrictive bail laws,
passed in response to a series of high-profile
violent crimes, have had the unintended effect of
making it harder for people charged with non-
violent offences to qualify for bail.
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For women, high rates of homelessness and
substance addiction increase the likelihood of
being refused bail due to a perceived risk of
reoffending.®® This means more unsentenced
women are sent to prison to wait for their case to
be heard in court (known as ‘remand’).”®

Breaching bail: Unlike some states, when
someone in Victoria breaches a condition of their
bail, even when that is simply missing their court
date or residing at another address, they commit
a criminal offence.

This means that women with mental ill health
and substance dependence who struggle to
comply with bail conditions can be subject to the
highest legal test for bail — the same threshold
that applies to people charged with murder and
terrorism offences.”’

By 2015, half of all unsentenced women in prison
were charged with one of these new offences.”

There is a strong case for gender-specific balil
support programs to help women with multiple
and intersecting needs to successfully complete
bail, including by facilitating access to housing”®
and vital support services.

Tougher sentences: Laws that introduce more
severe penalties result in an increased use of
imprisonment over other community-based
sentencing options. Victoria has the lowest use
of community-based sentencing of all states.”

Limited opportunities for rehabilitation:
There is limited scope for women navigating the
criminal justice system to access services which
meet their immediate practical needs, as well as
providing more long-term, therapeutic support.

In addition, women are commonly imprisoned for
short sentences and therefore have less
opportunity to get the support they need in prison
and after release to address the issues that led
to offending. Instead, prison acts to disrupt
women’s lives, making it harder to get back on
their feet and increasing the likelihood that they
will return to prison.

Doing things differently
e Diversion

A women’s police caution program in the UK
that linked women with supports and
community services resulted in a 46%
reduction in the likelihood of participants being
rearrested in a 12-month period.”

o A different approach to bail

Recent changes to bail laws in New York City

have banned pre-trial detention for most
people charged with non-violent crimes. This
is projected to reduce the remand population
by 43%.76

e Bail support for women

In Victoria, the Women Transforming Justice
Pilot provided gender-informed legal advice,
representation and outreach-based case
management to women making applications
for bail. The program helped improve
women’s prospects of being granted bail, as
well as to support them to remain safe and
stable in the community while on release.

Community-led, culturally appropriate
and targeted approaches for Aboriginal
women

Dramatic increases in the number of Aboriginal
women being imprisoned does not appear to be
driven by a rise in offending by Aboriginal
women, but by systemic drivers which have
particular impacts on their lives.””

These act to compound the continuing impacts
of colonisation and the individual and collective
trauma from “dispossession of land, disruption of
culture and kinship systems, removal of children,
racism, social exclusion, institutionalisation and
entrenched poverty.”’8

To bridge the ever-widening justice gap for
Aboriginal women, immediate action is needed
to implement meaningful criminal justice reform
as recommended by numerous government
commissioned reviews and inquiries.
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Changing the story

By adopting a Women’s Justice Reinvestment
Strategy, Victoria could meet its international
obligations, reverse the rates of women’s
incarceration and stem the harm being caused
to individual women, their children and

Through this Strategy, Victoria can reduce the
use of imprisonment against women and other

vulnerable people. Victoria can do this by:

e Raising the age of criminal responsibility
from 10 years to a more internationally
acceptable level and develop alternatives for

communities.

A Women’s Justice Reinvestment Strategy
could drive increased investment in:

e Trauma-informed programs and services
that are tailored for women in the justice
system and those at risk of involvement.
This would include piloting community-
based support hubs that are independent of
courts and correctional services;

e Guidance on the practical and therapeutic
needs of women in the justice system for
police, prosecutors, judicial officers,
correctional services and service providers;

e Meeting targets for the rehabilitation and
integration of women in prison, with specific
targets for Aboriginal women; and

e Establishment of a residential transitional
release facility for women, with case-
managed support to address the full range
of their needs.

younger children who offend. This would
mean fewer girls graduate to adult prisons in
the longer term;”®

Changing policing practices and develop
programs that ensure police divert women and
others charged with low-level offending from
prosecution;

Amending bail laws to return to the situation
where people charged with non-serious
offences are released on bail until their matter
is heard by the court:

Expanding sentencing options by increasing
opportunities for courts to impose community-
based sanctions and banning short damaging
sentences of imprisonment; and

Increase access to services in the
community to address the issues that result in
women becoming involved in the justice
system, including women-specific bail support
programs

Finally — and crucially — Victoria can place
Aboriginal communities at the centre of reform

Just as importantly, a Women’s Justice
Reinvestment Strategy could drive reforms in a
more coordinated and evidence-based way. The
Strategy would bring attention to the reasons
behind women’s involvement with the justice

by implementing the recommendations of a
significant raft of inquiries and investing more in
community-led and culturally safe interventions.

Victoria has an opportunity to lead again and:

system and make changes that will help women

avoid prison.

A Women’s Justice Reinvestment Strategy will
require long-term commitment across politics and
coordination between government departments to:

Set targets for reducing the female prison
population;

Drive change to laws and processes that are
funnelling women into prisons;

Invest in services and programs to support
women in the community; and

Ensure research and data collection
increases understanding about what works in
reducing women’s contact with the criminal
justice system.

Implement recommendations from the
ALRC report and identify issues specific to
women not addressed in the
recommendations.

Use the Aboriginal Justice Agreement as
the main vehicle to drive reforms relevant to
Aboriginal women in the justice system and
adequately resource the Koori Justice Unit to
do this.

Invest in programs that are appropriate and
culturally safe for Aboriginal women and are
based on the concept of Aboriginal Social and
Emotional Wellbeing.

Bring a focus on the provision of culturally safe
early intervention support for victims of
crime.
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Conclusion

The research evidence is overwhelming that
custody is neither appropriate nor effective as a
justice response to the vast majority of women
charged with criminal offences.

In Victoria, the imprisonment of women appears
to be no longer used as a measure of last resort.
Instead, Victoria’s women’s prisons are
increasingly functioning as a substitute for the
social and community support that women -
many who are responsible for raising children -
need to overcome histories of trauma and acute
disadvantage.

To halt the escalating female imprisonment in
Victoria, a targeted, cross government and
evidence-based approach is needed. Focussing
on women as a sub-set of the Victorian prison
population provides an opportunity to test
reforms that can potentially be applied more
broadly across the criminal justice landscape.

In doing so, Victoria can draw on the recent
experience of what some have referred to as a
‘moment of decarceration’,®® whereby courts
acknowledged the risk of contracting COVID-19
in closed environments, leading to women’s
prison numbers temporarily reducing by around
a third, without any discernible impact on
community safety.8’

Ultimately, emptying women'’s prisons is likely to
offer wider lessons about more humane ways to
respond to offending that increase community
safety in the longer term — not by increasing
rates of custody but by leaving custody behind.
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