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1. Introduction

The Centre for Innovative Justice (‘the ClJ)’) welcomes the opportunity to contribute to the inquiry of the Legal
and Social Issues Committee of the Legislative Council into Victoria’s criminal justice system. In this submission,
we focus attention on the experiences and needs of the fastest growing group in Victoria’s prison population
—women, and more specifically, Aboriginal and Torres Strait Islander women.

The need for alternative, non-carceral responses for criminalised women is a priority area of research for the
ClJ. This submission draws on the Cl)’s program of work related to women’s ‘decarceration’ to apply a
gendered lens to three of the Committee’s Terms of Reference (TOR), namely:

1) factors influencing Victoria’s growing remand and prison populations;
2) strategies to reduce rates of criminal recidivism; and

3) how to ensure that judges and magistrates have appropriate knowledge and expertise when
sentencing and dealing with offenders, including an understanding of recidivism and the causes of
crime.

Rather than focussing on the specific goal of reducing recidivism, the ClJ provides a broad outline of suggested
reforms aimed at minimising women'’s interaction with the criminal justice system. This approach is supported
by a significant body of literature which suggests that criminal justice involvement for less serious offenders is
itself criminogenic, and that the social exclusion, stigmatisation, anti-social influences and trauma resulting
from imprisonment encourages and reinforces offending behaviour.!

2. The ClJ’s expertise

The Cl)’s objective is to develop, drive and expand the capacity of the justice system to adapt to the needs of
its diverse users. It is committed to finding innovative and workable solutions to complex problems that
manifest in the justice system. We do this by conducting rigorous research with a focus on impact and
achievable reform and prioritises direct engagement with service users and frontline service agencies.

Through our work across the interrelated themes of the incarceration of women, family violence, disability
and support for victims of crime, the ClJ has gained insight into the experiences and needs of women in the
justice system. This submission draws heavily from an Issues Paper recently released by the ClJ, which is
attached to this submission. Leaving custody behind: Foundations for safer communities and gender-formed




criminal justice systems brings together evidence on women in the justice system and the drivers behind the
escalating female imprisonment rate in Victoria, outlining a roadmap for gender-responsive reform.

More broadly, this submission is informed by the Cl)’s wider program of work relevant to women’s experiences
of the justice system, including the following projects:

o Afeasibility study into a Residential Program for Aboriginal women in contact with the criminal
justice system as an alternative to prison;

e An evaluation of the Women Transforming Justice project, a multiagency collaboration providing
legal and outreach support to women in contact with the criminal justice system;

e The delivery of financial counselling services into Dame Phyllis Frost Centre’s Women’s Prison and
the subsequent development of a practice guide for integrating financial counselling in a legal
service;

e A project investigating women’s experiences of bail and sentencing since COVID-19 restrictions
were imposed to track patterns of subsequent contact with the criminal justice system and
associated support needs during this time (the Lessons from COVID-19 project, pending);

e A project delivered in partnership with the Law and Advocacy Centre for Women and the Victorian
Amateur Football Association which links women in contact with the justice system with community
football clubs (the Community SupPORT Pathways for women project, pending);

e Asubmission to the Parliamentary Inquiry into Homelessness regarding the impact of homelessness
on women’s incarceration rates;

e Asubmission to the Royal Commission into Family Violence, focusing on the intersection of family
violence and women'’s incarceration rates;

e Projects looking at the intersection of gambling and crime and positive justice interventions to
address this;? and

e Areview of government funded services responding to victims of crime in Victoria completed in
early 2020.

Our work on criminal justice reform is enriched by the contributions of our colleague Dorothy Armstrong, a
Lived Experience Expert employed by the ClJ since 2019.

3. Why criminal justice reform demands a gendered focus

There are compelling reasons for maintaining a specific focus on the needs and experiences of women in the
criminal justice system. This section provides a snapshot of key issues relevant to the growing rate at which
women - and more specifically Aboriginal women and unsentenced women - are being incarcerated in Victoria.
More detail on the drivers of women’s criminalisation and women’s experience of justice processes can be
found in Part One: Gender and criminalisation and Part two: Systemic drivers — the Victorian context in the
Leaving Custody Behind issues paper.

3.1 Women are being imprisoned at a faster rate than men

Although only constituting around 7 per cent of the prison population, there has been exponential growth in
the number of women imprisoned in Victoria over the last decade. In the 10 years to June 2018, the number
of women in prison in Victoria increased by close to 138 per cent, compared with an 81 per cent increase in
the male prison population over the same period.? In 2020, a temporary drop of almost 30 per cent in the
female prison population occurred following the introduction of COVID-19 risk management measures in
prisons.* However, the number of women in prison in Victoria is again on the rise.®

Aboriginal women are the fastest growing group in Victorian prisons. The number of Aboriginal women
entering prison in Victoria more than tripled between 2012 and 2018,° and the rate at which they are
imprisoned has more than doubled in the last 20 years.” By 30 June 2019, close to 14 per cent of all women
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entering custody identified as Aboriginal or Torres Strait Islander, up from 7 per cent in 2007.8 This is despite
Aboriginal people constituting 0.8 per cent of the Victoria’s general population.®

Australia’s track record on female imprisonment rates does not compare favourably with comparable
countries. While the increasing imprisonment of women is part of a world-wide trend, the most recent data
from the World Prison Brief shows that Australia imprisons more women per 100,000 head of population than
Canada, the UK, and many European countries.®

3.2 Most women charged with offences are themselves victims of crime

Most women in the prison system have histories of sexual, physical or emotional abuse occurring in childhood
and as an adult. An estimated 77 per cent to 90 per cent of incarcerated women have prior trauma exposure
that is directly linked to experiences of victimisation.?

When left untreated, trauma from gendered violence is a key factor in women entering, and re-entering
prison.’? Evidence indicates that victimisation from gendered violence can lead women to commit criminal
offences in a variety of ways, including through using drugs and alcohol to self-medicate; being forced into
sexual exploitation; resisting violence through physical force (and being misidentified by police as the
predominant aggressor as a result); experiencing systems abuse; or through associated poverty, often
entrenched through financial abuse by a partner.?

3.3 Women in the justice system are one of the most disadvantaged groups in society

Women’s complex and interrelated support needs often intersect, compounding disadvantage for women
experiencing trauma and poverty. This makes women in the justice system a priority cohort for responses that
focus on support, rather than incarceration.

Trauma and mental ill-health

Women entering Victorian prisons, especially Aboriginal women, have high rates of mental ill health and
substance dependence, both of which are associated with past experiences of violence and abuse. Aboriginal
women carry a particularly heavy mental ill health burden. In one study, 92.3 per cent of a sample of Aboriginal
women presented with a form of mental iliness, and 46% met one criterion of PTSD (compared to 14.7 per
cent of Aboriginal men).%*

Criminalised women are more likely to experience suicide attempts and substance overdoses,* and face an
increased risk of premature, unnatural death following their release from prison.'® Women in UK prisons have
been found to have five times the rate of self-harm as men.’

Substance dependence

The link between women’s justice involvement and substance dependence is a particularly strong one.
Research confirms strong links between childhood sexual abuse, mental iliness, lack of housing and substance
dependence — suggesting that substance dependence may be one step on the path from victimisation to
offending, rather than a “cause” of offending.

Women in prison are more likely than men to have committed offences while under the influence of
substances, or to support their substance dependence. For women serving a second or subsequent sentence,
90 per cent of their offences have been found to be related to drug and alcohol dependence.?® Substance
related female offending is also fast becoming an entrenched issue. The proportion of women whose
imprisonment is associated with a drug-related offence increased from nearly 15 per cent in 2008 to 24.4 per

cent in 2018 and is associated with increased use of crystal methamphetamine, or ‘ice’.*

Poorer physical health

According to the Australian Institute of Health and Wellbeing (AIHW), women entering Australian prisons have
considerably poorer physical health with close to half (45 per cent) found to have a chronic health condition,
compared to 28 per cent of men. They are also less likely than men to have consulted a doctor in the previous



12 months and, given they are in custody for shorter periods, find it harder to access treatment and support
while in prison.?®

Aboriginal women involved in the justice system are also likely to experience other health issues, including
diabetes, heart attack and stroke,?* as well as high rates of reproductive health problems, many of which are
associated with gendered violence.?? Aboriginal women who are in custody sustain more physical injuries from
violence than non-Aboriginal women and are more likely than men in prison to have acquired brain injuries,
in part related to family violence.?

Housing needs

Difficulties accessing safe and affordable housing for themselves and their children, is a key factor driving
women into criminalisation.?* In Victoria, the state with the lowest proportion of social housing stock in
Australia,?® this is a long- standing and deepening issue. A 2010 Victorian Parliamentary Inquiry into the link
between drug-related offending and female prisoner numbers, identified housing as “the most overwhelming
problem”?® facing criminalised women, and one closely linked to women’s offending and reoffending. The
Committee referred to evidence of women being placed on remand or having release from prison postponed
purely due to lack of available housing.?’ Recent research suggests that little has changed,?® except perhaps
the scale of the problem.

Housing is essential for women to transition successfully from prison and to be reunited with children placed
in care during their incarceration.?® UK researchers have estimated that stable accommodation could reduce
the risk of re-offending by 20 per cent.?® This is supported by women interviewed in prison who indicate that
early support to find housing would have prevented them from offending or reoffending.3!

Imprisonment acts to disrupt women’s access to housing further. Spending even a short period in custody can
result in a woman losing housing and possessions.®? A 2015 study of women leaving Silverwater Prison in NSW
over a 12-month period found that only 12 per cent had stable housing on release from prison.>?

3.4 Women are charged with less serious offending

Women tend to be charged with less serious offences than men - such as property or economic crimes and
low-level drug offences — and have fewer previous convictions.>* This makes women good candidates for
programs that divert them from prison and link them with supports in the community.

Figure 1: Comparison of most serious charge for male and female prisoners at June 2019
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While there are complex and inter-related reasons for the growing female imprisonment rate, there is no
evidence to suggest that women are committing more crime, or that their offending is becoming more serious.



In fact, the proportion of women entering Victorian prisons on remand who were charged with violent crimes
or ‘offences against the person’ dropped by 7 per cent between 2012 and 2018.%°

3.5 More women than men are imprisoned on remand

Women figure disproportionately in both the rate at which Victoria’s prison population and, more specifically,
the remand population is growing. As Figure 2 below illustrates, the rate at which women are held on remand
(i.e., before being sentenced) is significantly and consistently higher than that for men.

Figure 2: Total unsentenced male and female prison population 30 June 2012 to 2020
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The proportion of unsentenced women received into prison is increasing. Prison reception data from 2019-20
indicates that 90 per cent of all women entering prison have no charges proven against them, up from 62 per
cent in 2009/10.3” Around 40 per cent of these women will spend more time on remand than they eventually
get as a sentence.>®

3.6 Imprisoning women causes disproportionate harm

Incarcerating women is, in effect, a “double punishment”. This is both in terms of the impact of incarceration
on individual women and the intergenerational impact that the disruption of women’s child rearing and other
caregiving roles has in the community.

Because they commonly face less serious charges than men, women are more likely to spend short, damaging
periods in custody. Not only do these brief periods of detention act to compound disadvantage and
disconnections from family and community, they also mean that women have less opportunity to get the
support they need in prison, as well as following release, to address the issues that led to offending.

Women in prison are more likely than men to be the primary carer of dependent children or other family
members. Over half have at least one dependent child.?® In 2018, the Prison Reform Trust estimated that
17,240 children are separated from their mothers as a result of incarceration every year in the UK.*° Even short
periods of separation can have profoundly devastating impacts on the mother-child bond. In addition,
imprisoning a woman who is the sole or primary caregiver puts her children at increased risk of being placed
in out of home care — a well-recognised pathway to the youth justice system*! and a lifetime of dependence
on the justice and social service systems more broadly. Imprisonment impacts disproportionately on
Aboriginal women when responsibilities for the care of non-biological children and extended family across



kinship networks are disrupted, resulting in significant down-stream implications for child welfare and family
cohesion.

Women in prison who lose custody of their children have also been found to be at higher risk of self-harm and
are more likely to return to custody than women whose connection with their children had been supported.*?

3.7 Australia is bound by international rules to divert women from custody

In recognition of the different profiles of women charged with criminal offences, in 2010 the United Nations
established international standards for the treatment of women in the justice system. The Bangkok Rules*
require governments to cater more effectively for women’s needs and to make laws and policies that divert
them from prison. Australia also has obligations under the UN Convention on the Rights of the Child to ensure
that the best interests of the child is the primary consideration “in all actions concerning children”, including
those taken by a court of law.**

Despite these international obligations — and even though the crime rate in Australia is falling — Victoria has
increased the use of prison for women. While it is welcome news that the Victorian Government has
committed to an upgrade of facilities at the Dame Phyllis Frost Centre, Victoria’s maximum-security prison for
women,* the scope of work announced in March 2021 includes an increase in bed capacity. This suggests that
women’s incarceration rates are not expected to reduce in the short- or medium-term future.

4. Systemic drivers of female imprisonment

While experiences of structural inequality, victimisation and trauma can make women vulnerable to
committing offences, exponential growth in the number of women in custody on remand or sentence “® is
currently being accelerated by specific laws, policies and practices in the Victorian justice system. This section
explores the systemic factors that are driving up the female imprisonment rate in Victoria, and more
specifically, the disproportionately high rate at which women are remanded in custody, instead of being
granted bail.

4.2 Policing

Police policy and practice*” has a direct impact on the number of people being arrested, as well as the rate at
which particular groups of people are prosecuted, rather than receiving a caution, a fine, or being referred to
a diversion scheme. One Australian academic has described police practice as it relates to women, and in

particular to Aboriginal women, as “the over-policing as offenders, and the under-policing as victims”.%®

There is clear evidence of discriminatory policing practices involving the disproportionate use of prosecution
against Aboriginal people in Australia. A recent NSW study found that over 80 per cent of Aboriginal people
arrested for possession of small amounts of cannabis were prosecuted, compared with just over 52 per cent
of non-Aboriginal people arrested for the same offence.*® Similarly, Aboriginal women are more likely to face
imprisonment for minor offences such as disorderly conduct; minor property and traffic offences; and breach
of court orders.>°

There are also growing concerns that reforms to improve family violence policing practices in Victoria® may
be having a counterproductive effect for women more generally. Evidence suggests that zero tolerance
approaches to family violence have resulted in an increase in women being misidentified as perpetrators in
family violence callouts. Women’s Legal Service Victoria has reported that, in a sample of client case files
involving women who were initially named as perpetrators on police applications for Family Violence
Intervention Orders, 57 per cent were found to be victim/survivors.>?

4.3 Bail

Victoria’s restrictive bail laws, passed in response to a series of high-profile violent crimes,* have also made it
harder for people charged with non-violent offences to qualify for bail. Studies have pointed to the
disproportionate impact that these reforms — which include the introduction of a reverse onus test that
displaces the presumption of bail for some offences and in some circumstances, and of requirements to “show
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compelling reasons” and/or “exceptional circumstances” as to why bail should be granted - have had a
disproportionate effect on women.

A recent Victorian study®* indicates that stringent bail criteria results in many women not applying for bail,
particularly if they have no legal representation, or being refused bail when they do. Russell and colleagues
found that 72 per cent of a sample of women appearing in the Bail and Remand Court during 2019 had made
no application for bail, and that high rates of homelessness and substance addiction amongst women increase
the likelihood of being refused bail due to a perceived risk of reoffending.>®

This has resulted in a growing proportion of women in prison being held on remand. While the number of
women received into prison under sentence in Victoria has remained relatively stable, there were more than
four times as many unsentenced women entering Victorian prisons in December 2018 than December 2008,°°
representing the largest numerical change in unsentenced prisoners in Australia.>’

Figure 3: Monthly female prison reception by legal status
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Source: Walker et al., 2019, Figure 2, p 5.

The rise in ‘breach bail’ charges reflects a component of the reforms which have arguably had the most
dramatic effect on women’s prison numbers in Victoria.>® Unlike some states, breaching a condition of bail in
Victoria is a criminal offence, even where bail is beached because a person misses their court date or is residing
at another address. This means that women with mental ill health and substance dependence who struggle
to comply with bail conditions can be subject to the highest legal test for bail - the same threshold that applies
to people charged with murder and terrorism offences.>®

By 2015, half of all unsentenced women in prison were charged with one of these new offences.®® Overall,
there was a 630 per cent increase in the number of women facing breach of order charges, most commonly
breach of bail and breach of Family Violence Intervention Order, as the most serious charge between 2012
and 2017.%!

4.4 Sentencing

In addition to the rising number of women on remand, evidence suggests an increase in the use of custodial
sentences for women. A study into trends in the imprisonment of women in Australia and New Zealand found
an increase of approximately 13 per cent in the number of women receiving a sentence of imprisonment in
Australia between 2005 and 2012.%% Similarly, the Sentencing Advisory Council has previously reported both
an “increase in the proportion of women being sentenced to imprisonment and an increase in the average

length of imprisonment terms”.®3

There are a number of factors driving this trend. One is the narrowing of sentencing options available to judicial
officers in Victoria, including via the abolition of suspended sentences in 2012,%* as well as a more proscriptive
approach to Community Corrections Orders.® Legislative changes that mandate imprisonment for certain
offences, impose statutory minimum sentences, or set minimum non-parole periods are also likely to have
contributed to the growing rate of female incarceration.



The use of community-based sentencing more broadly is also declining. By March 2019, Victoria’s rate of
community-based sentences stood at the lowest rate in Australia.®® Between 2017 and 2020, the number of
female clients of Community Correctional Services dropped by 36 per cent, with the greatest reductions
occurring in the number of women on supervised court orders (26 per cent) and reparation orders (65 per
cent).®’” Despite indications that community-based sentences cost a tenth of a custodial sentence, with
successful completion more likely to lead to a reduction in reoffending than custodial responses,® the extent
to which they operate effectively for women needs to be interrogated. This is discussed further in section 5 of

this submission.

Former Deputy Chief Magistrate Popovic has previously noted that women “provide sentencing dilemmas for
Magistrates” because the multiple needs which women are experiencing which are not addressed by
appropriate support, make fines or community based orders less viable, yet “detention for the sake of
imposing a form of punishment on persons whose crimes are generated by need...is not appropriate.” ®°

4.5 Limited opportunities for rehabilitation and support

A 2015 investigation into rehabilitation and transitional programs provided in Victorian prisons by the
Victorian Ombudsman found significant deficiencies in the support available to people in prison,’® with little
or no support available in the early phase of sentences and on release. This “lost opportunity” was seen to
result from delays accessing in-prison programs, including substance dependence programs, due to a growing
prisoner population, combined with limited investment in the provision of transitional support. Only 20 per
cent of prisoners released were found to have received follow-up support in the community post-release.

As indicated at 3.5 above, the short, sharp nature of women’s imprisonment means that there is limited scope
for women navigating the criminal justice system to access services which meet their immediate practical and
more long-term, therapeutic needs. Equally, it means that there are minimal opportunities for women to
benefit from a planned transition to the community post release. Just as importantly, a lack of gender-
informed programs and supports at earlier points of the criminal justice pathway results in a dearth of research
evidence on best practice responses to address the complex and multiple vulnerabilities of criminalised
women.

With the high prevalence of homelessness experienced by justice-involved women, and the associated growth
in the female remand rate, there is an urgent need for tailored housing options for women at risk of
imprisonment or exiting prison, such as women'’s bail hostels or transitional housing. While men have access
to a residential program to help in the transition from prison to the community in Victoria, there is currently
no equivalent service for women.”*Women also have limited access to gender-specific and culturally relevant
residential treatment programs more generally, particularly those that accommodate children.

It is also increasingly recognised that a one-size-fits-all approach to justice related support programs does not
serve women well. Court-based therapeutic bail support programs which aim to reduce reoffending on bail
and provide an alternative to detention on remand, such as that provided under the Court Integrated Services
Program (or CISP) at the Magistrates’ Court of Victoria,’? provide a case in point.

While an evaluation of CISP soon after its introduction in 2006 found evidence of benefits for participants,”®
there was little focus on how particular cohorts, including women, experienced the program. Stakeholders
consulted by the ClJ for the Leaving custody behind paper and the WTJ evaluation reported that mandated
programs available under CISP do not align with women’s immediate priorities (i.e., housing and regaining
custody of children), but are skewed towards issue-specific, target-based interventions. They further noted
that program processes do not adequately take into account women’s responsibilities as caregivers of young
children.

These reports echoed findings from an earlier Victorian study that, as a management tool for “people
experiencing multiple markers of vulnerability”,”* court-based therapeutic bail can in fact act to marginalise
vulnerable cohorts further, particularly when viewed in the context of inadequate service provision. The study

concluded that, for those whose life circumstances result in non-compliance with mandated conditions,



therapeutic programs are experienced as punitive, and can effectively widen the reach of the penal system’s
power to pre-trial processes.”®

Women-specific bail support programs, such as that provided by Fitzroy Legal Service (FLS), the Law and
Advocacy Centre for Women (LACW) and Flat Out Inc. under the Women Transforming Justice pilot, provide a
template for more effective and holistic responses to support women to remain safe and stable in the
community while on release.

5. Key strategies to reduce female imprisonment

Rising rates of recidivism suggest that the increased use of imprisonment against women in not an effective
response. Data from the ABS National Prisoner Census indicates that, as at 30 June 2019, close to 38 per cent
of all women in adult prisons in Victoria (sentenced and un-sentenced), and approximately 49 per cent of
Aboriginal women, had a prior experience of custody. In Victoria, 43.7 per cent of all people in custody (male
and female) released during the 2015 -16 financial year returned to prison within two years.

Section three of the Leaving Custody Behind paper outlines a suite of high-level reforms aimed at halting
Victoria’s escalating female imprisonment rate, delivered under a Women’s Justice Reinvestment Strategy.
These reforms seek to minimise women'’s interaction with the criminal justice system more broadly and to
maximise opportunities for contact with the system to have a positive impact on women’s lives.

Given the breadth and complexity of the issue under discussion, in this section the ClJ provides a summary of
the reforms to address systemic factors impacting on women as set out in section 4 above. We refer the
Committee to the Issues Paper for a more comprehensive account of the Women’s Justice Reinvestment
Strategy, including approaches to working with Aboriginal communities in the delivery of community-led and
culturally safe reforms.

5.1 Reform the bail laws

There is an urgent need for changes to Victoria’s approach to bail. Reducing the flow of unsentenced people
into Victorian prisons would limit the damaging and unnecessary exposure to the prison system which, initself,
contributes to recidivism. It would also assist an already over-burdened justice system to address the backlog
of criminal matters resulting from COVID restrictions. Failure to do so may lead to people languishing on
remand for much longer periods of time.

Changes to the bail regime should include at a minimum:

e Removal of the reverse-onus provisions in the current bail laws and a return to a presumption of
bail, with consideration of a specific requirement that a person may not be remanded for an
offence that is unlikely to result in a sentence of imprisonment; and

e Removal of ‘double uplift provisions’, with a single test for bail decisions which assesses whether
there is an unacceptable risk to community safety.

In addition, the ClJ recommended:

e Referral of the operation of the remainder of Victoria’s bail laws to the Victorian Law Reform
Commission for comprehensive review.

A detailed examination of the impacts of substantial tranches of reform to the state’s bail mechanisms will
surface considerable evidence about the way in which these laws have been impacting certain cohorts in the
community. This examination will also interrogate the extent to which these laws have been achieving their
stated objective of increasing community safety or compromising safety instead.

The review could involve a more substantial rethink of Victoria’s approach to bail, including consideration of
recent changes to bail laws and practice implemented in New York City (NYC) to curtail pre-trial detention.”®
Based on a presumption of release in all cases, the NYC laws extend earlier reforms in that jurisdiction by
imposing a ban on pre-trial detention for the majority of people charged with a misdemeanour or non-violent
felony. With twin imperatives of halving the city’s prison population within six years of the 2020 changes while
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maintaining public safety, the reforms were based on evidence relating to flight risk; the likelihood of failure
to attend court; the impact of refusal of bail on plea decisions; inconsistency in judge-made bail decisions; and
the criminogenic effect of even short periods of detention.

Bail reforms should also involve consideration of the development of risk assessment tools to assist bail
decision-makers to make more evidence-based and consistent bail determinations.”” This includes ensuring
that lack of adequate accommaodation or access to appropriate support cannot be used as a reason to refuse
bail and that ensuring that assessments of “risk” are not equated with assessments of “need”.

5.2 Divert women and adapt policing

While there are many changes to policing policy and practice that have the potential to reduce the number of
women moving through the justice system, here the ClJ focuses on two priority actions.

First, there should be greater opportunities available to police to divert women involved in low-level offending
from prosecution.”® As recommended by the Human Rights Law Centre, this could be achieved by
implementing legislative and policy change requiring Victoria Police to consider all alternatives to prosecution
for low-level offending, including “cautions, warnings, concession penalty notices and diversion programs that

allow for pre-charge referrals”.”

Evaluations of non-gender specific programs have found that female participants tended to achieve more
successful outcomes than men.8° This suggests that, rather than being available only to first time offenders,
diversion is an effective path for criminalised women overall, albeit with the provision of appropriate supports.

An example of a women’s conditional caution program is the Humberside Police Adult Female Triage Project
piloted in the UK, where women who admitted to low-level offending were diverted from prosecution.
Participation was conditional on women attending a Together Women one-stop women’s centre for
assessment and then engaging with the supports offered.®! An evaluation of the program found a 46 per cent
reduction in re-arrest over a 12 month period and, when compared with a control group of similar justice-
involved women, a 48 per cent lower daily likelihood of rearrest.8?

The Koori Women'’s Diversion Program delivered by the Victorian Aboriginal Child Care Agency provides a
model for gender-specific, culturally informed diversion. Providing up to 12 months intensive case managed
support and referral for Aboriginal women, the program is aimed at reducing offending, reoffending and
contact with the justice system overall. The program also supports Koori women on bail or CCOs and includes
healing programs.

A second proposed reform is the development and implementation of a framework for a gender-informed
approach to policing, including training around appropriate assessments of risk and decisions in relation to
bailing women. This could include the appointment of a Women’s Policing Lead at a senior command level to
drive strategies such as:

e Guidelines on good practice in relation to women in contact with the criminal justice system,
including women-specific approaches to risk assessment, staff training, diversionary measures and
referral to local support services;®

e Transparent reporting on progress on training provided by the Victoria Police Family Violence
Centre of Learning regarding common trauma responses to family violence, as well as the
appropriate identification of predominant aggressors when attending family violence incidents;3

e The implementation of Police and Aboriginal Community Protocols Against Family Violence
(PACPAFV - formerly known as the Aboriginal Family Violence Police Protocols or Koori Family
Violence Protocols)® across the state and ongoing training of members on the application of the
protocols and appropriate responses to family violence, “including preventative intervention and
prompt response”, as recommended by the ALRC in the Pathways to Justice report;® and

e The establishment of independent investigative and complaints mechanisms for reporting breaches
of the good practice guideline and failure to comply with the PACPAFV.
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5.3 Expand community-based sentencing options

Given the high proportion of criminalised women serving short, damaging periods in custody, a clear need
exists for greater use of community-based sentencing options as an alternative to imprisonment, and just as
importantly, their application in a gender-responsive way.

Increased opportunities for women to serve sentences in the community, however, necessitate access to
well resourced, evidence-based and integrated programs which support compliance, rehabilitation and
integration into the community over the longer term (discussed further under section 5.4). The limited
evidence available suggests that Victoria’s community-based sentencing options are not operating as
effectively for women, due largely to a lack of sensitivity to women’s specific needs and the supports
needed to address them.

As appears to be the case in relation to court-based therapeutic bail programs discussed above, research
indicates that community order conditions and supervision approaches that do not take into account women’s
specific circumstances can set them up to fail.®” Supervision practices and the tools used to assess risk are
based on the behaviours, risks and needs of men, with little regard for the caring responsibilities, trauma
experiences and socioeconomic marginalisation relevant to women.® This can result in women struggling to
comply with community-based bail or sentencing conditions and consequently spending time in custody for
breach of orders that were originally in place for low-level offences and would not otherwise warrant a
custodial sentence.®

To support the increased use of community-based sentencing for women, wider reforms are needed that
impose legislative limits on the use of imprisonment. These could include:

e Restrictions in the use of imprisonment in non-violent crimes;

e A prohibition on sentences of six months or less (subject to access to appropriate community-based
alternatives);*®

e A presumption against remanding in custody or imprisoning pregnant women or women with
dependent children, as stipulated under the Bangkok Rules;

e Changes to increase the availability of parole, or release “on licence”. In the UK, adults serving a
prison sentence of less than two years are released after serving half their sentence, with the
remainder of the sentences served in the community “on licence” (or subject to conditions), and a
further period of supervision under the Transforming Rehabilitation Programme;*! and

e Provision for culturally appropriate sentencing dispositions which take greater account of the
circumstances of the individual charged and the context of the offending, as recommended by the
ALRC.%?

5.4 Guidance for judicial officers

Like the proposed gender-sensitive approach to policing, a clear need exists for the development of a
framework which can guide judicial officers to understand the practical, as well as trauma-based, needs of
women seeking to comply with bail conditions or community-based sentences, as well as to sentence
appropriately.

Researchers in the UK have highlighted that the degree to which expanded community sentencing options
impact on women’s incarceration rates depends on how these options are perceived by those making
sentencing decisions, as well as the degree to which they are gender focused. Hedderman and Gunby suggest
that Magistrates would benefit from guidance on how different community order conditions might be ranked
in relation to each other.®® This aligns with findings from the WTJ evaluation that advocacy tools are needed
to ensure that bail decision-makers understand the practical issues relevant to criminalised women when
making orders, including access to transport and phones and caregiving responsibilities.®

Judicial officers would be assisted in this task if these was an articulation of the over-arching principles guiding
sentencing more broadly, and associated action, as discussed in section 5.3, to ensure that practice aligns with
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these principles. For example, it may surprise many people that the Corrections Act 1986 (Vic), makes no
reference either to the rehabilitation of people in the corrections system or to the reduction of recidivism as
a purpose of the legislation.® This absence has led researchers to describe Victoria’s legislative framework for

rehabilitation as being “virtually non-existent”.%

In addition to setting considerations relevant to sentencing decisions, introducing clear objectives into the
‘purposes’ sections in key criminal justice legislation relating to bail, sentencing, youth justice and Corrections
would help to promote greater consistency across criminal justice agencies; set standards for criminal justice
reform; and send a strong message to the community about the wider role of the justice system in preventing
reoffending.

As noted above, any sentencing reform that involves the increased use of community-based orders must
ensure that the conditions set; the supervision provided; and the policy and processes relating to breaches
take into account the specific challenges faced by women and other cohorts. Crucial to the success of these
reforms is investment in effective support programs, discussed in the next section.

5.5 Investment in services and support

Given what is known about the role played by trauma and socio-economic disadvantage in women’s
criminalisation, the first priority of government should be to invest in early intervention services in the
community to prevent women from coming into contact with police and courts in the first place. Nonetheless,
there is considerable scope for justice mechanisms to function as a positive intervention in the lives of
criminalised women by delivering specialist and mainstream supports at early and multiple points of a
woman’s contact with the criminal justice system, including in custody®” and post-release.

While there is limited data on the efficacy of custodial rehabilitation programs designed for women, it is well
established that measures to address the causes of offending and to support integration into the community
upon release are successful in reducing recidivism. In fact, without rehabilitation, incarceration alone is likely
to increase rates of offending.®® Reforms which aim to promote rehabilitation therefore have important
implications for community safety, as well as meeting social justice and cost-saving objectives.

The ClJ proposes that the Women's Justice Reinvestment Strategy be the vehicle to drive investment in:
e Specialist gender informed bail supports and therapeutic court interventions;
e Residential bail options for women;

e A residential transitional release facility for women, with through-care support via continued case-
managed, holistic supports;

e Holistic, case-managed, trauma-informed and culturally appropriate support in prison that involves
comprehensive assessment of the support needs of women entering prison, as well as services
delivered by community agencies to address these needs;

e Planning and delivery of transition and post release support that operate on a collaborative, rather
than surveillance, model;

e Anintegrated and adequately resourced community sector; and

e Targeted research to bridge current knowledge gaps relating to women in the criminal justice
system, and to ensure that tailored responses are evidence-based and data driven.

To perform an early intervention, crime-prevention function, the Women's Justice Investment Strategy
should also commission a feasibility study for the piloting of an independent, community-based woman’s
support hub in Victoria. Learning from The Miranda Project in NSW and similar initiatives in the UK, the
pilot program should incorporate the following characteristics:

e  Working closely with Community Correctional Services in the support of women on bail, CCOs, or on
parole;
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e Engaging with courts and judicial officers to ensure that the service is viewed as an appropriate
referral point for women seeking bail;

e Providing mentoring opportunities to women in contact, or at risk of contact, with the criminal
justice system through collaboration with, and investment in, existing Victorian mentoring
programs;

e Most crucially, operating as a community-based project, rather than as an extension of Corrections,
and funded independently of Corrections.

To support women’s access to and engagement with these supports, the Women’s Justice Reinvestment
Strategy should include the development of targets for the rehabilitation and reintegration of prisoners, with
specific targets relating to Aboriginal people, women and young people, as well as for individual prisons.
These targets should be reported to the Victorian Parliament, with updates on progress in meeting those
targets to be provided every 12 months. Targets should also be set in relation to women’s engagement with
early intervention, in-prison, transition and post release services, including universal supports such as
medical, mental health and disability services.

Development of minimum standards in the delivery of post-release support should also be incorporated into
the Standards for the Management of Women Prisoners in Victoria. The minimum standards should include
case-managed support to ensure that women are provided with: short-term housing for women at risk of
homelessness on release; adequate documentation for proof of identity; a Medicare and Myki card; financial
assistance for the first week of release; assistance to establish an email account and procure a mobile phone;
copies of educational and vocational qualifications, including those attained in prison; and appropriate
transport on release.

6. Conclusion

Given that women, particularly Aboriginal and Torres Strait Islander women, are the fastest growing cohort
being locked away — and with a relative absence of focus on women in a system designed predominantly for
men — this submission focuses primarily on women’s experiences. It does so while acknowledging the
intersections of a wide range of issues which bring women into contact with the criminal justice system,
including at an early age, as well as the damaging impacts that this contact can have. Developing specific justice
responses for women would minimise the disproportionate harm, or double punishment which women
currently experience in the criminal justice system. It would also increase the likelihood of reducing or avoiding
women’s repeat engagement with police, courts and prisons.

Further, a focus on women as a sub-set of the Victorian prison population provides an opportunity to
implement change in a targeted way; and to measure the impacts of this reform so that it can potentially be
applied more broadly across the Victorian criminal justice landscape. This means that a focus on the
‘decarceration’ of women — a concerted and purposeful attempt to reverse the use of incarceration as a
response to contact with the criminal justice system — may offer a range of wider lessons in which we can
reduce crime and make the community safer, not by increasing rates of custody, but by leaving custody behind.

Centre for Innovative Justice

31 August 2021
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